
SUMMARY: Louisiana law permitting the death penalty for the
rape of a child under 12 violated the United States Constitution’s Eight
Amendment prohibition against cruel and unusual punishment. The
United States Supreme Court decided Kennedy v. Louisiana on June 25,
2008.

BACKGROUND: In March 1998, Patrick Kennedy called his
employer early in the morning to leave message that he would not be
in. He called back between 6:30 and 7:30 a.m. and asked the dispatcher
how to get a blood stain out of white carpet. He said his stepdaughter,
who was eight years old, had “just become a young lady,” by which he
meant she had gotten her first menstrual cycle.

Three hours later, Kennedy called 911. He told the police dispatcher
that two boys had raped his stepdaughter. When police and medical
personnel talked to the daughter, she said two young men had dragged
her from the garage into the yard and sexually assaulted her. The
stepdaughter was bleeding from her genital area and required
emergency surgery. At the hospital, she told almost everyone the story
about the two assailants, but she told one person that Kennedy had
assaulted her.

Experts investigating the crime scene found no genetic material
from Kennedy to show that he was the perpetrator. Yet testing at the
Kennedy home with a chemical called luminol, the investigators
discovered that a large amount of blood had been cleaned from the bed
and floor in the stepdaughter’s room.

At trial, the evidence included two videotapes. The first, which was
much more detailed and told the story of the two young men raping
her in the yard, was taken shortly after the assault. A second tape was
made in December 1999 at the Child Advocacy Center. In this tape, the
girl says that Kennedy raped her and told her to tell police the story she
told him. She could remember very little of that story at the time of the
second videotape.

The defense stipulated to the admission of the second tape at trial
and asked the jury to compare the amount of detail in the first,
compared to the second. The jury viewed the tapes and heard all of the
evidence, including testimony from the girl’s mother that about a
month after the assault, the girl told her it was Kennedy who did it.
The jury found Kennedy guilty of aggravated rape of a child under 12,
an offense punishable by death in Louisiana. Kennedy appealed the
sentence but the Louisiana Supreme Court upheld the death penalty.

Kennedy then petitioned the United States Supreme Court for
review. Because the Court had not settled the question of whether the
death penalty could be constitutional for the rape of a child, the Court
granted review.

ANALYSIS: The Eighth Amendment provides that “[e]xcessive
bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.” The U.S. Supreme Court has
determined that this amendment bans excessive punishments along
with those that are unusual. The question before the Court was

whether exacting a penalty of death for raping a child, even one under
the age of twelve, was excessive.

Whenever the Supreme Court decides a question of law, it keeps in
view its role within our government. The Court’s place is to interpret
the law, including the Constitution, not to impose its own will on the
people. At the same time, the Court recognizes that the law and
notions of decency evolve over time.

Louisiana argued that there was a trend among the states toward
“capitalizing” child rape. Kennedy argued that states overall were
backing away from the death penalty, as was the Supreme Court—
which in recent years has prohibited the execution of mentally
retarded criminals as well as juveniles. The majority agreed with
Kennedy that states overall were moving away from capital
punishment, but the issue was broader.

The majority examined several issues in determining whether death
was an appropriate penalty for rape, even of a minor. Despite the
extraordinary horror a child victim of rape experiences as a result of the
crime, the Court held fast in concluding that rape, however painful
and long-lasting in its consequences, was not on par with the
termination of life. Physical and psychological trauma can be mitigated
over time with therapy. Death is permanent and irreversible.

Although the Louisiana legislature’s decision to impose death for
child rape was intended to help an especially vulnerable group, the
majority noted that executing the perpetrator was not without
complications for the victim. Such a penalty required prolonged
testimony from the victim, left the child with a sense of being
responsible for an adult’s execution, encouraged child rapists to kill the
victim since the victim is often the only witness to the crime, and
promoted underreporting of the crime by families wishing to avoid
sending a relative to his death.

Because children are impressionable and can be influenced by
authority figures to say things that are not true, there is also an
increased risk of wrongful convictions and executions. Where death is
at issue, there is the least tolerance for incorrect judgments.

Together, the large assortment of concerns arising from executing
offenders where the victim is a child and is not killed in the crime
convinced the majority that executing rapists of children, even young
children, was unconstitutional.

Four justices dissented. They felt that states had misinterpreted a
prior ruling by the Supreme Court holding that rape of an adult
woman could not support the death penalty by assuming it applied to
child rape too. State legislatures’ misunderstanding of that case
obscured the Court’s ability to perceive public momentum on this
issue. The dissenters felt that public sentiment was moving toward
stronger penalties for child rapists and that the majority was wrong to
curtail these efforts with a blanket rule prohibiting execution of those
criminals who sexually assault young children.
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EXCERPTS FROM THE MAJORITY OPINION (By Justice

Kennedy): “There are measures of consensus other than legislation.
Statistics about the number of executions may inform the
consideration whether capital punishment for the crime of child rape
is regarded as unacceptable in our society. These statistics confirm our
determination from our review of state statutes that there is a social
consensus against the death penalty for the crime of child rape.

“Nine States—Florida, Georgia, Louisiana, Mississippi, Montana,
Oklahoma, South Carolina, Tennessee, and Texas—have permitted
capital punishment for adult or child rape for some length of time
between 1972 today. Yet no individual has been executed for the rape
of an adult or child since 1964, and no execution for any other
nonhomicide offense has been conducted since 1963.

“Louisiana is the only State since 1964 that has sentenced an
individual to death for the crime of child rape; and petitioner and
Richard Davis, who was convicted and sentenced to death for the
aggravated rape of a 5-year-old child by a Louisiana jury in December
2007, are the only two individuals now on death row in the United
States for a nonhomicide offense.

“After reviewing the authorities informed by contemporary norms,
including the history of the death penalty for this and other
nonhomicide crimes, current state statutes and new enactments, and
the number of executions since 1964, we conclude there is a national
consensus against capital punishment for the crime of child rape.

“It must be acknowledged that there are moral grounds to question
a rule barring capital punishment for a crime against an individual that
did not result in death. These facts illustrate the point. Here the
victim’s fright, the sense of betrayal, and the nature of her injuries
caused more prolonged physical and mental suffering than, say, a
sudden killing by an unseen assassin. The attack was not just on her
but on her childhood. For this reason, we should be most reluctant to
rely upon the language of the plurality in Coker, which posited that,
for the victim of rape, ‘life may not be nearly so happy as it was’ but it
is not beyond repair. Rape has a permanent psychological, emotional,
and sometimes physical impact on the child. We cannot dismiss the
years of long anguish that must be endured by the victim of child rape.

“It does not follow, though, that capital punishment is a
proportionate penalty for the crime. The constitutional prohibition

against excessive or cruel and unusual punishments mandates that the
State’s power to punish ‘be exercised within the limits of civilized
standards.’ Evolving standards of decency that mark the progress of a
maturing society counsel us to be most hesitant before interpreting the
Eighth Amendment to allow the extension of the death penalty, a
hesitation that has special force where no life was taken in the
commission of the crime. It is an established principle that decency, in
its essence, presumes respect for the individual and thus moderation or
restraint in the application of capital punishment.”

EXCERPTS FROM THE DISSENT (By Justice Alito): “When
state lawmakers believe that their decision will prevail on the question
whether to permit the death penalty for a particular crime or class of
offender, the legislators’ resolution of the issue can be interpreted as an
expression of their own judgment, informed by whatever weight they
attach to the values of their constituents. But when state legislators
think that the enactment of a new death penalty law is likely to be
futile, inaction cannot reasonably be interpreted as an expression of
their understanding of prevailing societal values. In that atmosphere,
legislative inaction is more likely to evidence acquiescence.

“A major theme of the Court’s opinion is that permitting the death
penalty in child-rape cases is not in the best interests of the victims of
these crimes and society at large. In this vein, the Court suggests that it
is more painful for child-rape victims to testify when the prosecution is
seeking the death penalty. The Court also argues that ‘a State that
punishes child rape by death may remove a strong incentive for the
rapist not to kill the victim.

“These policy arguments, whatever their merits, are simply not
pertinent to the question whether the death penalty is ‘cruel and
unusual’ punishment. The Eighth Amendment protects the right of an
accused. It does not authorize this Court to strike down federal or state
criminal laws on the ground that they are not in the best interests of
crime victims or the broader society. The Court’s policy arguments
concern matters that legislators should—and presumably do—take into
account in deciding whether to enact a capital child-rape statute, but
these arguments are irrelevant to the question that is before us in this
case. Our cases have cautioned against using ‘the aegis of the Cruel and
Unusual Punishment Clause’ to cut off the normal democratic
processes,’ but the Court forgets that warning here.”
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COMMENTS & QUESTIONS
1. Was Patrick Kennedy honest with police when they came to his home?
2. Whom did he blame for his stepdaughter’s injuries?
3. Would his crime have been eligible for the death penalty if the step-daughter were 19 years of age?
The death penalty question provides us with a very emotional issue. There are those who believe that the death penalty should never be

imposed. On the other hand, there are those that believe that the death penalty should be utilized more frequently and with fewer procedural
safeguards. The question of the overall propriety of the death penalty was not before the Court in this case. In fact, the Supreme Court has
never ruled that the death penalty itself is unconstitutional. The only question before the court in this case was whether the imposition of the
death penalty in a case of child rape violates the cruel and unusual punishment prohibition of the Eighth Amendment to the U.S. Constitution.
The Court held that the use of the death penalty in child rape cases did constitute cruel and unusual punishment.

They utilized two rationales to come to this conclusion. First, the Court found that the was a national consensus against the use of the
death penalty in child rape cases.

The Court noted at there were only nine states that it permitted capital punishment for rape since 1972. They also noted the limited number
of executions that had taken place for non-homicidal offenses. Do you think that this is an appropriate analysis? Do you think that individual
states should be able to determine whether or not to impose capital punishment? Do you think the fact that only a small number of states
allow capital punishment for a particular crime makes it cruel or unusual? Do you think that the more states would allow the death penalty for
child rape if this case had gone the other way?

Do you agree with the dissent that it should be up to the individual states to determine whether or not capital punishment is in the best
interests of crime victims or the broader society?

Second, the court felt that the death penalty was a disproportionate penalty for the crime of child rape. Do you agree with this? If the death
penalty is going to be utilized, it seems that the death of a victim is required? Is murder the only or even the most heinous crime that one
person might commit against another? What about torture? Is torture worse than murder? Is rape worse than murder? Torture and rape can
leave its survivors with irreparable psychiatric injury that sometimes ultimately leads to suicide. Does the “eye for an eye” philosophy preclude
the imposition of the death penalty for anything short of murder?

If the court uses a proportionality argument with respect to the death penalty, should they use the same proportionality argument when
determining whether a life sentence is cruel and unusual? For example, the court has upheld a penalty of mandatory life imprisonment without
parole for possession of 672 grams of cocaine. It has also upheld a life sentence imposed upon a person convicted of fraudulently obtaining
money and property totaling under $250. Do you think these life sentences are proportional to those crimes? Why is the death penalty
different?

Should this question be up to the legislature? What crimes do you think justify imposition of the death penalty?
NOTE: Last month, the State of Louisiana asked the Supreme Court to revisit its decision. In its decision, the Court never considered the fact

that a change in federal law in 2006 authorized the death penalty for members of the military who are convicted of child rape. If the court had
known this, do you think that they still would have found the same “national consensus” against the use of the death penalty in these cases?
Since this was a 5-4 decision, it would only require one judge to change his or her opinion.
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SUMMARY: A teenage driver who crashed an SUV, killing three
passengers, was not criminally negligent where his only relevant
misconduct was excessive speed. The Court of Appeals of New York
decided People v. Cabrera on May 1, 2008.

BACKGROUND: In June 2004, Brett Cabrera and Monica
Mendoza drove two vehicles toward a New York lake. Carbrera, who
was 17 years old, had four passengers in his parents’ Mercury
Mountaineer SUV. He led the way, followed by Mendoza and her
passengers. They took Sackett Lake Road, which has a speed limit of
55 miles per hour.

At one point along the way, Sackett Lake Road curves left, goes
downhill to a dip in the road, after which it turns and goes uphill to
the right. As they approached this spot, Cabrera pulled away from
Mendoza, who testified she was unable to keep up. The speed limit
over this portion of the road drops to 40 miles per hour. Cabrera
came into the dip area going much faster. His vehicle lost traction,
slipped off the far side of the road and slid down an embankment.
Cabrera survived without serious injury. Three of his passengers
died and the fourth was badly injured.

Prosecutors charged Cabrera with a list of crimes including
reckless driving, failure to keep right, crossing a double yellow line
and violations of his junior license. More seriously, they charged
him with criminally negligent homicide and criminally negligent
third degree assault. The jury convicted him on all counts and the
trial judge sentenced him to 1-1/3 to 4 years in prison, plus an $800
fine. Cabrera appealed and the appellate division affirmed. He
appealed again and secured review by the New York Court of
Appeals (the state’s highest court).

ANALYSIS: The New York statutes state that a person is
criminally negligent when he fails to see that his actions will result
in a substantial and unjustifiable risk of the prohibited result (e.g.,
homicide and third-degree assault). In interpreting this statute, the
New York courts require more than simply failing to see a given
risk. Instead, they require the defendant to have engaged in some
blameworthy conduct creating or contributing to the substantial
and unjustifiable risk. Where breaking the speed limit is involved,
the conduct must be more than the speeding itself to support a
charge of criminal negligence.

Cabrera had not used drugs or alcohol. The surviving passenger
testified that while he and the other riders were talking and
listening to rap music, Cabrera did not participate. His only
behavior before and at the time of the crash was driving the vehicle.

The prosecution relied on testimony from a state accident
investigator. According to the investigator’s analysis of the skid
marks, Cabrera crossed the yellow line before losing control. The
marks also indicated that Cabrera was not braking at the time of the
accident—the skidding suggested that the tires were spinning
around as well as sliding sideways. The investigator felt that these
marks indicated that Cabrera had tried to “straighten out” the turn,
attempting to round it at about 70 miles per hour. The prosecution
argued that this behavior was a sort of racing move and that driving
this way went beyond speeding to create the additional risk
supporting criminal negligence. The majority dismissed this
argument, concluding that Cabrera’s only fault at the wheel was
driving at a speed he did not realize would cause him to crash.
While this was negligent, it was not criminally negligent.

Three judges dissented. They agreed with the prosecution, whose
position the trial and appeals courts had adopted. The majority had
cited in a footnote statements from the prosecution at trial: “I’m
not going to stand here and tell you he intentionally did it. I’m not
going to look you in the eye and tell you he intended to do it. I’m

telling you he failed to perceive the great risk and harm he was
creating”; the majority used this to conclude that Cabrera had not
intentionally done more than lose control while speeding. The
dissenters concluded that the prosecutor was referring to the
accident itself, rather than race-driver moves; they opined that the
investigator and prosecution had proven that Cabrera deliberately
tried a daring move on a dangerous stretch of road and was
therefore criminally negligent.

EXCERPTS FROM THE MAJORITY OPINION (By Judge
Read): “[I]t takes some additional affirmative act by the defendant
to transform ‘speeding’ into ‘dangerous speeding’; conduct by
which the defendant exhibits the kind of ‘serious[ly]
blameworth[y]’ carelessness whose ‘seriousness would be apparent
to anyone who shares the community's general sense of right and
wrong.’ Thus, in the cases where we have considered the evidence
sufficient to establish criminally negligent homicide, the defendant
has engaged in some other ‘risk-creating’ behavior in addition to
driving faster than the posted speed limit.

“The question on this appeal is therefore whether, when viewed
in the light most favorable to the People, the evidence adduced at
trial showed that Cabrera's conduct constituted ‘not only a failure
to perceive a risk of death, but also some serious blameworthiness
in the conduct that caused it.’ Measured by this standard, the
evidence falls short.

“There was testimony and forensic evidence that Cabrera, a
young and inexperienced but sober driver, entered a tricky downhill
curve, the site of other accidents, at a rate of speed well in excess of
the posted warning sign. This behavior is certainly negligent, and
unquestionably ‘blameworthy.’ But our decisions have uniformly
looked for some kind of morally blameworthy component to
excessive speed in determining criminal negligence; for example,
consciously accelerating in the presence of an obvious risk. No such
morally blameworthy behavior could be inferred from the
testimony in this case. For a 17-year-old to badly misgauge his
ability to handle road conditions is not the kind of seriously
condemnatory behavior that the Legislature envisioned when it
defined ‘criminal negligence, even though the consequences here
were fatal. This crash resulted from noncriminal failure to perceive
risk; it was not the result of criminal risk creation.

“Santiago Mendoza's trial testimony does not support the
inference that Cabrera was showing off or was distracted by
conversation with his passengers in the moments prior to the
accident. Simply put, Cabrera's failure to ensure that his passengers
wore seat belts was not conduct causing or contributing to the risk
of an automobile accident; the fact that Cabrera's passengers were
teenagers likewise did not cause or contribute to the crash.”

EXCERPTS FROM THE DISSENT (By Judge Graffeo): “[T]his
case involved much more than excessive speed. Defendant was
familiar with Sackett Lake Road, a two-lane country byway divided
by a double yellow line with a posted speed limit of 55 miles per
hour. A warning sign with a recommended speed limit of 40 miles
per hour preceded the left-hand curve where the accident occurred.
According to the testimony of an accident reconstruction expert, as
defendant approached the curve, he partially crossed the double
yellow line into the oncoming lane of traffic before losing control
of his vehicle. The evidence demonstrated that defendant did not
apply his brakes as he approached the curve or even when he
attempted to negotiate it.

“Rather, he drove 70 to 72 miles per hour into the curve, at
which point his SUV entered ‘critical speed yaw,’ rotated and slid
off the road, crashing into and severing a utility pole.

Teenage Driver Not Criminally Negligent in Car Crash
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“Giving the People all the favorable inferences from the proof

presented, as we must, there was ample evidence for the jury to find
that defendant was attempting to achieve a racing car-type stunt as
he drove into the curve. Trooper Conklin, a collision reconstruction
specialist with the State Police, testified that defendant's excessive
speed and decision to cross the double yellow line in anticipation of
the curve were consistent with an attempt ‘to negotiate the curve
inside and in other words flatten[] out the curve.’ Investigator
Scalia, another collision reconstruction expert employed by the
State Police, assisted Trooper Conklin in reconstructing the crash.
He defined ‘flattening out a curve’ to mean ‘when you come on [a]
turn, you are cutting, you are bringing over [the] yellow or center
line a little bit [so] you can flatten that turn out with [the] car.’ The
proof — that defendant crossed the double line prior to entry, came
into the curve at 70 to 72 miles per hour and failed to apply the
brakes — supports this inference.

“Hence, contrary to the majority's conclusion, the People did
present legally sufficient evidence of excessive speed coupled with

independently culpable, ‘blameworthy conduct creating or
contributing to a substantial and unjustifiable risk of a proscribed
result,’ beyond what the majority characterizes as a mere ‘failure to
perceive risk’ by an inexperienced driver.

“I find the majority mischaracterizes the People's case when it
asserts that the prosecution did not present this theory to the jury.
In their opening statement, the People clearly advanced this
concept, commenting that the evidence would show that
defendant viewed the bend as a ‘NASCAR curve’ and that he sought
‘to flatten that curve out like [a] NASCAR driver.’

“Echoing this contention in the closing statement, the
prosecutor remarked that defendant intentionally cut the curve and
tried to take it at 70 to 72 miles per hour even though he was ‘no
NASCAR driver.’ Although the prosecutor conceded that defendant
did not ‘intentionally d[o] it,’ this statement can fairly be
interpreted to mean that defendant did not intend to crash his
vehicle.”

COMMENTS & QUESTIONS
1. Where were Brett Cabrera and Monica Mendoza going?
2. Were they in the same vehicle?
3. What was the road like where Cabrera lost control?
Negligence is the failure to exercise that degree of care which a person of ordinary prudence a reasonable person would exercise under

the same circumstances. It involves a failure to protect another from a foreseeable risk of harm that causes injury. The negligent person
fails to do what a reasonable person would do. In this automobile accident case, there is no question that Cabrera was negligent. He
would be subject to a lawsuit in a civil court for money damages to compensate the victims for the deaths and injuries sustained because
of his failure to do what a reasonable person would do. The question presented goes one step further. Was Cabrera criminally negligent?

Criminal negligence is such negligence as is necessary to incur criminal liability. In most jurisdictions, criminal negligence is
something more than the negligence necessary to support a civil action for damages. Thus, according to one definition, criminal
negligence “is recklessness or carelessness resulting in injury or death, as imports a thoughtless disregard of consequences or a heedless
indifference to the safety and rights of others.”

Do you think that Cabrera’s conduct in this case amounted to criminal negligence? As you can see, this was a very close case. Three
judges dissented from the majority decision. But for the opinion of one of the judges, this case would have amounted to criminal
negligence. This case could’ve gone either way. In another jurisdiction, with another court, this could very easily have amounted to
criminal negligence.

Since the court decided that it was not criminal negligence, what sort of conduct or you think would be necessary to tip the scale in
the other direction? What if Cabrera had said “watch this” right before taking the turn at 70 mph? What if he had been fooling around
with the other passengers in the car? What if he had been singing along with the radio, apparently not paying attention to the road?
What if he had been on his cell phone while driving? Would these factors have been enough to make his conduct criminally negligent?

Do you think Cabrera’s age was a mitigating factor in this case? What if Cabrera had been 45 years old and had been an experienced
driver? Would his conduct amount to criminal negligence then?

What do you think of the evidence presented by the prosecution by the accident experts? The evidence showed that Cabrera never
braked. Is that consistent with normal driving? Does it prove he was trying to do a motorsports trick? Doesn’t the fact that he was
driving 70 mph around a curve marked at 40 mph show criminal negligence in and of itself? If he had been speeding down a residential
street at 70 mph and killed three pedestrians, would that be criminally negligent?

Three people died in the crash. Does that motivate a prosecutor to push harder for a severe penalty?
Do you think people should be criminally liable for bad driving?
Although criminal negligence was not found in this case, negligent behavior that results in serious injuries can result in severe

criminal penalties.
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SUMMARY: A school official who ordered a strip search of a
13-year-old girl to find ibuprofen, when a preliminary search of her
pockets and backpack found nothing, violated her constitutional
rights and was subject to a lawsuit. The United States Court of
Appeals for the Ninth Circuit decided Redding v. Safford Unified
School District on July 11, 2008.

BACKGROUND: Savana Redding attended Safford Middle
School in Arizona, which adopted a policy prohibiting possession
or sale of illegal controlled substances, alcohol, and unauthorized
prescription drugs on school property.

During a school dance in August 2003, teachers noted a small
group of students being rowdy, including Savana and her friend
Marissa.

In October of that year, a student named Jordan appeared at
school with his mother and asked to meet with the principal and
vice principal, Robert Beeman and Kerry Wilson. Jordan’s mother
told them that Jordan had become violent with her a few nights
earlier and was then sick to his stomach. Jordan blamed these
events on some pills he had taken, which he got from a fellow
student. Jordan said some students were bringing drugs and
weapons into school. He also said Redding had served alcohol to
students at her family’s home prior to the August dance.

A week later, Jordan gave Vice Principal Wilson a white pill,
which Jordan said he had gotten from Marissa. He told Wilson that
several students were planning to take pills at lunch. Wilson took
the pill to the school nurse, who identified it as Ibuprofen 400, a
pain-relief pill available only by prescription. Wilson then went to
Marissa’s classroom and told her to collect her belongings and
accompany him to the front office. When Marissa got up, she left
behind a black “planner.” Wilson asked her if it was hers and she
said no. The teacher then took the planner and discovered a knife,
cigarette, and lighter inside.

Wilson recruited office assistant, Helen Romero, to serve as a
witness when he took Marissa into his office. He told Marissa to
turn out her pockets. In them Marissa was concealing a blue pill,
several white pills and a razor blade. The blue pill was later
identified as Naprosyn 200 mg, a prescription pain and
inflammation drug. Wilson asked where the blue pill had come
from and Marissa replied, “I guess it slipped in when she gave me
the IBU 400s.” By “she,” Marissa explained that she meant Savana.

Wilson then collected Savana from her classroom, took her to
his office and showed her some small white pills on his desk. He
asked her if she had anything to do with them and she said no. He
then asked if he could search her backpack. She granted him
permission and this search found nothing; likewise there was no
incriminating evidence in the contents of her pockets. Wilson was
unhappy with his lack of results, so he told Savana to follow him to
the school nurse. There Romero and the nurse, also a woman,
searched her. During the search, Savana was told to pull out her bra
and then the waistband of her underwear. These portions of the
search revealed Savana’s chest and pelvic area to the searchers. The
search uncovered no drugs.

After the encounter, Savana sued the school arguing that the
search was unreasonable under the Fourth Amendment. School
officials moved for summary judgment, which the district court
granted, and Savana appealed. A three-judge panel of the Ninth

Circuit affirmed and Savana asked for a rehearing “en banc”—that
is, by the full court. The court granted the rehearing.

ANALYSIS: According to the United States Supreme Court, in
order for officials to search a student on school grounds, their
search must be “justified at its inception” and reasonably related in
scope to the circumstances that prompted the search.

The majority identified two searches. The first was Wilson’s
search of Savana’s backpack in his office. This search failed to
uncover any evidence of ibuprofen or other forbidden--or
permitted--medications or drugs. At this point, in the majority’s
opinion, school officials had no basis for searching Savana further.
All they had to connect Savana to a violation of school rules was
Marissa’s statement that she had gotten a pill from Savana. This
girl, who was in trouble and on whom the school had found
forbidden pills, and who had a disciplinary history, was not a
reliable witness in the majority’s opinion. Once Savana told Wilson
that she had no pills and his search of her backpack turned up
nothing forbidden, there was no basis, in the majority’s view, for
further searches.

When Wilson’s initial search failed to connect Savana to the
pills another student possessed, Wilson decided to conduct a
second more invasive search. This search, according to the majority,
was a “strip search” as the term has been defined by several other
circuit courts. Under those definitions a strip search involves
compulsory removal of clothing at government’s command for the
purpose of scrutinizing the subject for unlawful materials. These
definitions do not require full disrobing; being forced to strip down
to underwear is enough. Because the women who searched Savana
at Wilson’s request required her to expose her bear chest and genital
area, this was undeniably a strip search in the majority’s opinion.
Bearing her most intimate areas led to the embarrassment and
humiliation that mark strip searches as the most intrusive form of
scrutiny government undertakes.

For the majority, the strip-search Wilson ordered failed the two-
part approach the Supreme Court uses to evaluate a search by
school officials: the strip search was not justified at its inception
because there was no trustworthy evidence connecting Savana to
prohibited prescription drugs. The strip search therefore was not
reasonably related in scope to the circumstances that prompted the
school to search Savana. There was nothing to indicate that
searching Savana’s bra and underwear would yield prescription pills
when her backpack, the article student’s use to transport their
belongs around the school, contained no pills or evidence of pills.

Because Wilson had no basis for ordering an inherently invasive
strip search, he violated Savana’s constitutional right to be free from
unreasonable searches and seizures. Wilson was not entitled to
qualified immunity because he should have been aware that he was
violating Savana’s clearly established rights in ordering the strip
search.

Five judges dissented. Two felt that although the search was
unconstitutional, that fact was not clearly established at the time of
the incident and therefore Wilson should be granted qualified
immunity from suit. Three additional judges focused on the
difficulty school officials face in protecting students from
dangerous substances and the risks posed by drugs. These dissenters
opined that Supreme Court case law evaluating student searches

Strip-Search of 13-Year Old Student Not Justified
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supported Wilson’s efforts here. The unruly behavior, alcohol, and
weapons evidence, plus a cigarette and lighter found in a planner
Savana owned—though lent to Marissa—were sufficient to the
dissenters to justify further search efforts. Faced with the important
and difficult task of protecting students from harm, school officials
should not be hindered by the fear of lawsuits.

EXCERPTS FROM THE MAJORITY OPINION (By Judge
Wardlaw): “The initial search of Savana’s backpack (which was ‘the
obvious place’ to find pills) did not turn up any ibuprofen. … The
initial search of Savana revealed nothing to suggest she possessed
pills or that she was anything less than truthful when she
emphatically stated she had never brought pills into the school. …
The initial search of Savana’s backpack and her pockets may have
been constitutionally permissible. That initial search, however, is
not the search currently before us. Rather, we must analyze whether
the subsequent strip search was justified at its inception.

“Absent the sort of physical evidence …, the primary purported
justification for the strip search was Marissa’s statement that Savana
had given her the ibuprofen that she was caught with in violation
of the school’s rule. This self-serving statement, which shifted the
culpability for bringing the pills to school from Marissa to Savana,
does not justify initiating a highly invasive strip search of a student
who bore no other connection to the pills in question. We do not
treat all informants’ tips as equal in their reliability. Rather, ‘[w]hen
a court is considering whether an informant’s tip is sufficient to
support a finding of probable cause or reasonable suspicion, the
court must employ a ‘totality-of-the-circumstances approach’ that
takes into consideration the informant’s ‘veracity’ or ‘reliability’
and his ‘basis of knowledge.’”

EXCERPTS FROM THE DISSENT (By Judge Gould): “The
measures adopted in this case were reasonably related to finding
ibuprofen. Assuming that the search was justified at its inception
(as we must in the ‘scope’ analysis), Wilson had reason to believe
that Redding possessed small pills. There was no indication where
those pills might be, however. A search of Redding’s backpack
turned up nothing, and she was wearing clothes without any
pockets that day. There is no question that the pills could physically
be concealed in Redding’s underwear in a way that would avoid
superficial observation. Absent evidence that pills were not under

Redding’s clothes, it hardly seems irrational that they might be
concealed in places that only a more intrusive search would
uncover.

“The majority holds that prescription-strength ibuprofen is
simply too harmless to permit the search at issue. In doing so, it
implicitly expresses disagreement with the Safford Middle School’s
District Policy that prohibits “[t]he nonmedical use, possession or
sale of . . . [a]ny prescription or over-the-counter drug, except those
for which permission to use in school has been granted.

“According to the Physicians’ Desk Reference entry for Motrin
IB, children under the age of twelve should only use the drug as
directed by a doctor. Children who ingest 100 to 200 milligrams of
ibuprofen per kilogram of body weight ‘may be managed with
induced emesis,’ and children who ingest 200 to 400 mg/kg ‘should
have immediate gastric emptying and at least four hours
observation in a health care facility. Children ingesting greater than
400 mg/kg require immediate medical referral, careful observation
and appropriate supportive therapy.’ Even adults can suffer ‘severe
allergic reaction.’ When taken in combination with other
nonsteroidal anti-inflammatory drugs (such as aspirin or naproxen),
blood thinners, or steroid drugs, ibuprofen can cause stomach
bleeding.

“This information supplies a rational basis for the school’s
policy, given officials’ concern for the health of their students,
including those who were planning to abuse the ibuprofen. Once
we rule out irrationality, we should categorize this search as one
aimed at protecting the safety of children and grant the Safford
Officials the appropriate latitude. Any greater parsing of their
decision is inconsistent with the deference owed to school officials,
and we should not create a rule that will cause teachers and
administrators to hesitate when they in good faith believe children
are at risk. While this court enjoys the luxury of studying
ibuprofen’s medical profile and debating its dangerousness, Wilson
did not.

“Importantly, Wilson was not searching for evidence of past
ibuprofen use, such as an empty Advil bottle. He was acting on
specific information that children in school had pills and were
planning on taking them later that day.”
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COMMENTS & QUESTIONS
1. What do Marissa and Savana have in common?
2. What did Savana give Marissa?
3. Who is Jordan and what did he say was going to happen at school the day of the search?
Does the United States Constitution apply to students in a public school? The Supreme Court has succinctly stated “students do not

lose their constitutional rights at the schoolhouse door.” However, students in school do not enjoy the same protections that an
individual outside of school may possess. In order to maintain a safe environment and to promote an environment suitable for the
educational process, school officials can limit a student’s constitutional rights when appropriate. Courts are reluctant to second-guess
school officials when making these determinations. However, the court in this case did second-guess the principal’s decision to strip
search Savana. Do you agree with this decision? Do you think the facts in this case justified a strip search?

Students undress in the shower all the time for their physical education classes. Was this limited strip search a big deal?
Some teachers had suspected Savana of alcohol use earlier in the year. Do you think this is relevant to the search in this case? Do you

think that Marissa was a “reliable” informant? What if Marissa had linked Savana to more dangerous drugs? Would a strip search have
been justified than? If the principal had found the drugs in Savana’s bra, would the strip search have been justified “after-the-fact”?

In its deliberations, the court had a lot of time to analyze the facts of the situation. The principal did not have that luxury on the day
in question. He had to make an on the spot decision as to whether to conduct a strip search. What would you have done if you were the
principal? Do you think the principle should be subject to a lawsuit because of this decision? Or, do you think that his decision should
be given deference by the courts?

Obviously, the majority of the court felt that the principal should have known better than to conduct the strip search. This made him
subject to the lawsuit. Will this decision make other principles reluctant to conduct strip searches for drugs? Could this adversely impact
the safety in a school environment?

In addition to the substantive holding in this case, this case illustrates the procedural appeals process that any federal case can take.
The initial decision in the case was made by the trial court judge, a judge of the United States District Court. The losing party has the
option of appealing that decision to a Circuit Court of Appeals. In order to handle all of the appeals, the circuit courts appoint panels
comprised of just three judges to hear each appeal. If the party does not like that outcome of a panel decision, they can petition the
Circuit Court for a rehearing “en banc”. This means that all of the judges on the Circuit Court will hear the case. If a party does not like
the outcome of any hearing en banc, they can appeal to the United States Supreme Court. The United States Supreme Court is the
ultimate and final authority.
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SUMMARY: A city sports authority did not violate fans’ rights
by hiring a private firm to execute the National Football League’s
command to search all attendees of professional football games for
devices that could cause widespread harm. The United States Court
of Appeals for the Eleventh Circuit decided Johnston v. Tampa
Sports Authority on June 18, 2008.

BACKGROUND: In the sweeping panic caused by the 9/11
attack on New York’s World Trade Center, the National Football
League instituted a policy requiring all teams in the league to search
their patrons before each game for explosive devices that could
cause widespread injury.

The Tampa Bay Buccaneers play in a stadium controlled by the
Tampa Sports Authority. In order for the Buccaneers to remain in
good standing in the league, the authority hired a private company
to search all Buccaneer fans as a condition to entering the stadium
to watch home NFL games. The search involved the torso only and
was designed to identify explosive devices. Employees of the search
company did not touch exposed skin; they patted down clothing to
identify concealed objects. Male employees searched male
spectators; female employees searched females. The Buccaneers and
the city sports authority share the costs of searching fans. The public
was alerted to the search policy in many ways—through media
coverage, the Buccaneers’ website, direct communication to season
ticket holders and through flies handed out in the parking lot as
game fans arrived at the stadium.

Gordon Johnston is a Buccaneers season ticket holder. The idea
of being searched to watch a sports team of which he was a devoted
fan offended him. He called the Buccaneers to express his
opposition to the policy. At the first game after the policy was
implemented, search firm employees informed Johnston along with
all other patrons that he would have to be searched in order to enter
the stadium. Gordon informed the employee of his objection to
being searched. He then allowed himself to be searched, entered the
stadium, and watched the game. He did this for two home games.

Johnston sued, arguing that the sports authority violated his
right against unreasonable searches under Florida’s constitution.
The state court agreed and issued an injunction prohibiting the
searches. Johnston amended his complaint to include a violation of
the federal Fourth Amendment and the case was “removed” to
federal court. The federal district court concluded that Johnston had
not consented to the pat-down search and that his unreasonable
search and seizure rights under the state and federal constitutions
were violated.

The sports authority appealed to the Eleventh Circuit.
ANALYSIS: Both the federal and Florida state constitution

prohibit searches without a warrant stating the place or person to be
searched and the items to be seized. There are exceptions, however.
One exception is consent by the person searched.

Before the personnel searched Johnston, they informed him that
he could choose not to enter the stadium and avoid the search.
Johnston stated his opposition but then submitted to the search,
entered the stadium and watched the game. In the state court,
Johnston argued that although he had agreed to the search, which
would otherwise remove a constitutional violation, he had done so
only in response to Tampa’s “unconstitutional condition.” The
government cannot avoid an improper search by imposing a

condition that compels an individual to agree to it. In that event,
the unconstitutional motivation renders the search itself unlawful.

The Eleventh Circuit disagreed with this reasoning. The
condition itself—that Buccaneer fans had to submit to a search or
leave stadium grounds—was not imposed by government, but by
the NFL. As owner of the stadium, the Tampa Sports Authority was
involved with implementing the search, and shared the cost with
the team, but it was not a condition they created. As proof, the
court noted that for events at the stadium not involving the NFL,
the sport authority did not search spectators.

Because the Constitution is a limitation on government, not on
the actions of private parties, Johnston has no right against
unreasonable searches versus the NFL. Johnston has no
constitutional right to watch the Buccaneers play football. No
search was forced upon him by government; he could have avoided
it at any time by simply leaving the stadium and foregoing the
football game.

Johnston’s constitutional rights had not been violated so the
Eleventh Circuit lifted the stay on searches at the Tampa stadium.
All Buccaneer patrons must submit to the search to enter for as long
as the policy is in effect.

EXCERPTS FROM THE COURT’S OPINION (By Judges Birch,
Fay and Duffey): “The United States Supreme Court has
consistently held that under the Fourth Amendment ‘a search
conducted without a warrant issued upon probable cause is per se
unreasonable . . . subject only to a few specifically established and
well-delineated exceptions.’ It is equally well settled that one of the
specifically established exceptions to the requirements of both a
warrant and probable cause is a search that is conducted pursuant to
consent.

“Consent is not voluntary if the government conditions receipt
of a right or a benefit on the relinquishment of a constitutional
right.

“Johnston knew well in advance that he would be subjected to a
pat-down search by the Authority if he presented himself at an
entrance to the Stadium to be admitted to a Buccaneers game. That
is, he chose to submit voluntarily to the search on two occasions,
stating only a verbal objection followed by his submission to the
pat-down search process and his ultimate entry into the Stadium to
watch Buccaneers football games.

“Johnston was not in custody at the time of the search, rather,
he presented himself willingly at the search point. The screeners did
not coerce Johnston, they merely performed the search to which
Johnston submitted. Johnston was well aware of his right to refuse
to submit to the pat-down search and did in fact express his
objection to the searches to specific screeners and over the
telephone to the Buccaneers before the searches were implemented.
At the search point, Johnston pulled his shirt up and asked not to be
patted down. When screeners insisted on the pat-down before
permitting Johnston to enter, Johnston elected to be patted down
and thereby gain entrance to the Stadium. Johnston appears from
the record to be a man of heightened intelligence and well-
educated. The record shows he did not believe that the search would
disclose incriminating evidence, as shown by his attempt to show
screeners he was not carrying any suspicious devices under his shirt.

“Johnston also impliedly consented to the search under the

Spectator Pat-Down Search To Enter NFL Game
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factors for implied consent developed by Florida courts. Johnston
was well-aware his insistence in entering the Stadium would cause
him to be subject to a search. The record also reflects that Johnston
was aware of his ability to refuse to be searched and leave the
Stadium. There is no evidence that the Authority would have
detained Johnston if he refused, or that Johnston otherwise
believed the searches to be compulsory.

“We also conclude the searches supported a ‘vital interest.’ The
NFL and the Buccaneers instituted the pat-down policy specifically
to guard against mass casualties at NFL games from a potential
terrorist attack. We cannot doubt the NFL’s interest in protecting
its patrons. Unlike the searches for drugs, bottles, and cans
considered in [another case], the pat-down searches in this case
supported an interest well beyond general law enforcement. The
NFL quite clearly instituted the pat-down policy with the intent of
preventing terrorist attacks and ensuring the safety of persons in
the Stadium.

“As we noted, Johnston did not have any right or entitlement
to enter the Stadium. His purchase of a ticket granted him at most

a revocable license to a seat. As is typical of sporting events, the
NFL and the Buccaneers explicitly retained the right to exclude
him from the Stadium for any reason. The NFL chose to impose a
pat-down as a condition for entry. Although the Authority
acquiesced to the NFL’s requests by hiring screeners to conduct pat-
downs, the conclusion that this policy was the NFL’s—and not the
Authority’s—condition for entry is reinforced by the Authority’s
security measures at other non-NFL events at the Stadium,
including collegiate football games, where the Authority does not
conduct pat-downs.

“In this case, the government had no role in formulating or
mandating the pat down policy. The policy solely exists because
of NFL’s mandate. Because the conditions for entry were imposed
by a private party, Johnston was not forced by government to
choose between assertion of his constitutional rights and obtaining
a benefit to which he was entitled.

“Johnston voluntarily consented to pat down searches each
time he presented himself at a stadium entrance to attend a game.”

COMMENTS & QUESTIONS
1. What state does Gordon Johnston live in?
2. Does he play pro football?
3. What did he want the stadium to do, or not do?
Johnston objected to the search policy and wanted it stopped. He therefore asked for a preliminary injunction, which orders a party to

do, or refrain from doing, something prior to trial. A preliminary injunction can be a considerable limitation on behavior. Therefore courts
do not grant them lightly.

To succeed in winning a court order prohibiting the Tampa Sports Authority from searching football spectators, Johnston had to satisfy
the elements for a preliminary injunction. Those elements are that 1) in light of the facts, he had a substantial likelihood of succeeding at
trial, 2) he would suffer irreparable injury (which includes infraction of rights) without an injunction, 3) Johnston’s injury without the
injunction is greater than the sport’s authority’s injury with it, and 4) the injunction would serve the public interest. The lower courts had
held that Johnston met these requirements but the Eleventh Circuit determined that Johnston had suffered no injury because he had no
right to enter the stadium and had consented to be searched.

The caes illustrates a very basic principle of constitutional law. The Bill of Rights was enacted to protect individuals from governmental
actions. The Bill of Rights does not protect individuals from actions by other individuals. For example, there is no constitutional violation if
some one surreptitiously listens to one of your phone calls. There is no constitutional violation if someone searches your room or your car.
(Although there may be some violation of other laws in this conduct, there is no constitutional violation.) You do not have the same
freedom of speech when you are visiting a private home as you would have in a public park. There must be some governmental action in
order for there to be a constitutional violation.

In this case, it was the NFL (a private party) that required the search before entrance to the stadium. There was no governmental action
to bring the conduct to the level of a constitutional violation.
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