
SUMMARY: The New York state constitution does not require
state law to recognize same sex marriage, despite the legal and social
benefits marriage confers. Whether couples of the same sex may marry
in New York is a decision for the state legislature. The New York Court
of Appeals decided Seymour v. Holcomb on July 6, 2006.

BACKGROUND: Forty-four same-sex couples applied for marriage
licenses in the state of New York. All were denied, based on New York
law identifying marriage as a union of a man and a woman. The couples
then sued in several separate proceedings, arguing that the marriage law
violated their constitutional rights to due process and equal protection.
The trial courts were divided, but the appellate courts ruled against the
plaintiffs and upheld the law. The plaintiffs then appealed to New York’s
highest court, called the New York Court of Appeals (most states use
“court of appeals” to identify their intermediate appellate court and call
the highest court the “supreme court”).

ANALYSIS: Plaintiffs brought their challenge to New York’s law
under the due process and equal protection clauses of the state
constitution. Due process protects individuals from wrongful
deprivations of life, liberty or property. Liberty interests reach beyond
freedom from incarceration to include the freedom to engage in
society’s lawful activities. Equal protection guarantees that the laws
treat people equally. 

The plaintiffs argued that the restrictive marriage law wrongfully
deprived them of important liberty and property interests. These
included benefits in such areas as taxes, insurance, inheritance, health
care, medical decision-making, workers’ compensation, and tenant
rights. The defendants (state employees who had denied their marriage
licenses) did not deny that marriage is a benefit; instead, they argued
that the state was justified in limiting marriage to opposite-sex couples. 

Not all rights receive the same level of protection under state and
federal conceptions of due process. For example, many states (or
state subdivisions) have limited the right to smoke. They could not
limit the right to vote or bear children with the same ease. These
latter rights are considered essential in our free society and are
among a limited number of freedoms that courts have identified as
fundamental rights. The right to marry is also a fundamental right.
Courts hold state actions affecting fundamental rights to a very high
standard—they do not give states much leeway in encroaching upon
them. This high standard of review by the courts is known as strict
scrutiny. To survive strict scrutiny, a state must show that the
challenged law “is narrowly tailored to serve a compelling state
interest.” The state must have a convincing reason to pass this law
and it must be carefully worded to serve that purpose.

If there is no fundamental right at issue, the court will apply the
“rational basis test” to a due process challenge to a statute. Under this
lower level of scrutiny, the court will uphold the law if it’s “rationally
related to a legitimate government interest.” The majority concluded
that this was the correct standard for this case. Although marriage is a
fundamental right, the majority concluded that same-sex marriage was
not. Therefore, if the state had a legitimate reason to restrict marriage
to opposite-sex couples, the law needed only to rationally advance that
purpose. The state argued that the essential purpose of marriage was to
create a supportive environment for childrearing. The court found that

this was a legitimate state interest and that limiting marriage to its
traditional confines rationally advanced it.

In an equal protection challenge, the level of scrutiny is also
important and depends on the nature of the characteristic the law
singles out. Laws discriminating on the basis of race are subject to strict
scrutiny. But there is also “intermediate scrutiny” or “heightened
scrutiny,” which is applied, for example, to distinctions based on sex.
Courts use a lesser level of scrutiny for sex discrimination than race
discrimination because there are certain meaningful differences between
the sexes, especially the fact that only women can become pregnant.
Sexual orientation can also trigger intermediate scrutiny, but New York
courts had not yet decided that question in the context of marriage.

Plaintiffs argued for intermediate scrutiny, which would have given
them a better chance of winning. But the majority refused. It held that
New York’s marriage law did not discriminate on the basis of sex
because neither a man nor a woman could marry someone of the same
sex under the law. The court also reasoned that in this context, where
the state was advancing procreation and childrearing, it should not be
subject to heightened scrutiny—a legitimate interest rationally
advanced should be enough.

Two judges dissented.  In an opinion written by the Chief Judge,
she maintained that the law did encroach on a fundamental right,
and did discriminate on the basis of sex. Same-sex couples were
seeking the right to marry, a well defined, committed relationship
between two people, with legal and social benefits. The state could not
justify its exclusion of all people committed to someone of the same
sex by defining marriage to exclude them. Saying there was no right to
“same-sex marriage” because marriage is between a man and a woman
is circular reasoning. Courts struck down similar reasoning decades
ago with laws forbidding interracial marriage. A state could not say
marriage between the races was illegal because it defined marriage as
between same-race couples; in other words, they could not say people
have a fundamental right to marriage, not to mixed-race marriage.
Defining a law to be exclusionary does not validate the exclusion, or
render it constitutional. Instead, the state must justify the exclusion
itself. The dissenting judge also said the law clearly discriminated
against sex. A woman could not marry another woman, or a man
another man, solely because of the sex of the other person. The fact
that the law discriminated equally between gay and lesbian couples
did not eliminate the injustice.

EXCERPTS FROM THE MAJORITY’S OPINION (By Judge
Smith):  “The critical question is whether a rational legislature
could decide that these benefits should be given to members of
opposite-sex couples, but not same-sex couples. The question is not,
we emphasize, whether the Legislature must or should continue to
limit marriage in this way; of course the Legislature may extend
marriage or some or all of its benefits to same-sex couples. We
conclude, however, that there are at least two grounds that
rationally support the limitation on marriage that the Legislature has
enacted. Others have been advanced, but we will discuss only these
two, both of which are derived from the undisputed assumption that
marriage is important to the welfare of children.

“First, the Legislature could rationally decide that, for the welfare of
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children, it is more important to promote stability, and to avoid
instability, in opposite-sex than in same-sex relationships. Heterosexual
intercourse has a natural tendency to lead to the birth of children;
homosexual intercourse does not. Despite the advances of science, it
remains true that the vast majority of children are born as a result of a
sexual relationship between a man and a woman, and the Legislature
could find that this will continue to be true. The Legislature could also
find that such relationships are all too often casual or temporary. It
could find that an important function of marriage is to create more
stability and permanence in the relationships that cause children to be
born. It thus could choose to offer an inducement — in the form of
marriage and its attendant benefits — to opposite-sex couples who make
a solemn, long-term commitment to each other. …

“There is a second reason: The Legislature could rationally believe
that it is better, other things being equal, for children to grow up with
both a mother and a father. Intuition and experience suggest that a
child benefits from having before his or her eyes, every day, living
models of what both a man and a woman are like. It is obvious that
there are exceptions to this general rule — some children who never
know their fathers, or their mothers, do far better than some who grow
up with parents of both sexes — but the Legislature could find that the
general rule will usually hold.”

EXCERPTS FROM THE DISSENT (By Chief Judge Kaye):
“Under both the State and Federal Constitutions, the right to due
process of law protects certain fundamental liberty interests, including
the right to marry. Central to the right to marry is the right to marry the
person of one’s choice. The deprivation of a fundamental right is subject
to strict scrutiny and requires that the infringement be narrowly tailored

to achieve a compelling state interest.
“The Court concludes, however, that same-sex marriage is not deeply

rooted in tradition, and thus cannot implicate any fundamental liberty.
But fundamental rights, once recognized, cannot be denied to particular
groups on the ground that these groups have historically been denied
those rights. Indeed, in recasting plaintiffs’ invocation of their
fundamental right to marry as a request for recognition of a ”new” right
to same-sex marriage, the Court misapprehends the nature of the liberty
interest at stake. Simply put, fundamental rights are fundamental rights.
They are not defined in terms of who is entitled to exercise them.

“The claim that marriage has always had a single and unalterable
meaning is a plain distortion of history. In truth, the common
understanding of ‘marriage’ has changed dramatically over the
centuries. Until well into the nineteenth century, for example, marriage
was defined by the doctrine of coverture, according to which the wife’s
legal identity was merged into that of her husband, whose property she
became. A married woman, by definition, could not own property and
could not enter into contracts.... The historical record shows that,
through adjudication and legislation, all of New York’s sex-specific rules
for marriage have been invalidated save for the one at issue here.

“Of course, there are many ways in which the government could
rationally promote procreation — for example, by giving tax breaks to
couples who have children, subsidizing child care for those couples, or
mandating generous family leave for parents. Any of these benefits —
and many more — might convince people who would not otherwise
have children to do so. But no one rationally decides to have 
children because gays and lesbians are excluded from marriage.”
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1. Who were the plaintiffs in this case?
2. What did they want?
3. What is fundamental right?
4. Who was or were the defendant(s)?
About a decade ago, Hawaii’s Supreme Court hinted that it might strike down that state’s same-sex marriage ban as in conflict with the Hawaii

Constitution.  A subsequent amendment to the Hawaii Constitution precluded the legalization of same sex marriage in that state.  However, in
response to the Hawaii experience, roughly twenty states adopted constitutional amendments precluding same sex marriage and approximately
forty states enacted ”Defense of Marriage Acts” (DOMA) to define marriage to include only heterosexual unions.  (These laws were fashioned after
the federal Defense of Marriage Act.)   

In 2003, the Massachusetts Supreme Judicial Court issued an order in Goodridge v. Department of Public Health authorizing same sex marriage.
(Massachusetts had neither a DOMAor a constitutional provision defining marriage.) The Massachusetts decision has been the subject of much
discussion and the Massachusetts court has been label as a ”group of activist judges” by many commentators. 

New York was in the same position as Massachusetts without a DOMA or a constitutional amendment defining marriage as a union between a
man and a woman.  However, the New York court came to a different conclusion than Massachusetts.  In this decision, New York’s highest court
ruled that the New York constitution did not require same sex marriage in order to comply with due process and equal protection.  However, it left
open the possibility that the state legislature could provide for same sex marriage if it chose to do so.  (Two weeks after the New York case, the
Washington Supreme Court made a similar ruling based on similar rationales.)

In its decision, the court made a distinction between the right to marry and the right to marry a person of the same sex.  The right to marry is a
fundamental right, but the right to marry someone of the same sex is not a fundamental right.  Do you agree with this conclusion? Is this distinction logical?  

The court also states that the prohibition of same sex marriage does not unlawfully discriminate on the basis of sex.  Do you agree? In the past,
there were laws banning interracial marriage.  Those laws are unconstitutional.  How is a ban on same sex marriage different?  Is a ban based on
race different than a ban based on sex? 

The majority says that marriage exists mainly to foster childbearing. Yet it does not believe heterosexual couples who cannot bear children, e.g.,
because they marry too late in life, should be prohibited from marrying. Is this fair? Is it logical?

The majority says that a state legislature may conclude that it’s in a child’s best interests to be raised by one father and one mother. Does this
mean single-parent households should be disallowed? What about households where children are raised by grandparents?

It is interesting to note that New York law does allow gay people to adopt children. Should gay adoption be allowed?
If we speak only of childrearing, what’s the difference between a male-female couple and a couple of the same sex? Some laws used to favor

women in child custody disputes based on the logic that women were more nurturing or better caregivers. Does this create a historical basis for
favoring lesbian couples as parents? Does this create a historical basis for favoring mothers over fathers in child custody disputes?

Do you agree with the majority or the dissent in this case? Are there legitimate reasons, as the dissent suggests for allowing same sex marriage?
Finally, the court leaves it up to the legislature to decide.  Do you think they did so just to avoid being label as ”activist judges”?  Do you think

the New York legislature would pass laws allowing and regulating same sex marriage?
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SUMMARY:  Murder defendants were entitled to a new trial
because their attorneys violated the right to counsel by wearing
hidden microphones throughout the proceedings without their
clients’ informed consent. The attorneys did this pursuant to an
agreement with a TV network, which wanted an inside look at the
criminal justice system. The Massachusetts Court of Appeals
decided Commonwealth v. Downey on February 22, 2006.

BACKGROUND: The British Broadcast Company (BBC) talked
with a county district attorney’s office in Massachusetts about
filming criminal cases for public viewing. As part of that deal, the
BBC secured agreements from defense attorneys for two brothers
accused of murder. This meant that cameras were present and
filming the court proceedings. 

Beyond this public recording of events, the BBC also secured
agreements with the defendants’ attorneys to wear hidden
microphones during the trial. Neither the judge nor, at least at first,
the defendants, knew about these hidden microphones. Because
these attorneys left the microphones “on” through virtually the
entire trial, the microphones captured sensitive attorney-client
communications.

The jury found both brothers guilty. They appealed, arguing that
their attorneys’ behavior violated their constitutional right to
counsel. The state argued in response that the brothers had
consented to the microphones, were not prejudiced by their
presence, and therefore were not entitled to a new trial. The trial
judge denied their new trial request and the brothers appealed. 

The appeals court felt the trial record did not reveal how much
knowledge the brothers had about the secret microphones. It
ordered an evidentiary hearing to determine to what extent the
Downey brothers had consented to their attorneys’ conduct. After
reviewing the additional evidence, the trial judge determined that
the brothers had not given their informed consent to the hidden
microphones. The appeals court was then prepared to rule on the
lower court’s denial of the defendants’ new trial motion.

ANALYSIS: The U.S. Constitution’s Sixth Amendment provides
a criminal defendant with the right to an attorney (the
Massachusetts state constitution grants a similar right). In
interpreting this right, courts have determined that an attorney’s
duty is to his client. If the attorney has any relationship to a third
party that might compromise his or her representation, the
attorney has a duty to tell the client about the conflict of interest
and its potential impact. A client who is made aware of a potential
conflict and its risks may consent to proceed anyway. This decision
to go forward, after being told of and understanding the potential
risks, is called informed consent.

The defendants argued that they had not given their informed
consent to have their communications with their attorneys
recorded. The lawyers said they had told their clients and that at
one point one of the brothers had asked for money in return for
participating. The lawyer told him he could not be paid. 

The judge at the evidentiary hearing determined that even if the
brothers became aware that their conversations were being secretly
taped throughout the trial, they had not known and consented
beforehand. Just when they became aware that their attorneys were
wired was unclear. Regardless of that moment, neither brother had
been properly informed or agreed to his lawyer’s deal with the BBC
to record all of their conversations, or of the potential impact of

that arrangement on the nature and quality of their representation.

Without proof of the defendants’ informed consent, the appeals
court concluded that the recording was a conflict of interest for
their lawyers. They had an allegiance to the BBC, with whom they
had made an agreement, and they had a duty to their clients to
provide zealous representation to the best of their ability. The two
obligations were at odds. The defense attorneys could not have
frank, honest, open conversations with their clients while at the
same time gathering those conversations for a television station
through a hidden microphone. The deal with the BBC produced an
inherent conflict of interest for the attorneys. The appeals court
therefore ordered a new trial.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Berry):  “Integral to the preservation of constitutional
representation rights under the Sixth Amendment to the United
States Constitution and article 12 of the Massachusetts Declaration
of Rights is that a defendant must be able to seek the advice and
guidance of his attorney and must be able to rely on the undivided
loyalty of his counsel to present the defense case with full force and
zealousness. ‘The right to be heard would be, in many cases, of little
avail if it did not comprehend the right to be heard by counsel . . . .
[A defendant] lacks both the skill and knowledge adequately to
prepare his defense, even though he have a perfect one. He requires
the guiding hand of counsel at every step in the proceedings against
him.’ The evidence presented at the remand hearing, confirmed by
the judge’s findings, makes clear beyond any question that these
constitutional rights of fair and full legal representation were
violated and, accordingly, that a new trial is compelled.

“Our State law is settled: where there is an actual conflict of
interest, a defendant need not prove specific prejudice. Rather,
prejudice is presumed to flow from the conflict. [O]nce there is a
conflict of interest in criminal defense representation, a defendant
should not, and is not, required to prove by particularized example
the precise manner and means by which the conflict hurt the
defense, that is, whether a particular act was not done by trial
counsel to the defense, or whether if a particular act was done, it
was prejudicially done. Nor, to obtain a new trial, is a defendant
required to disclose what matters were not communicated to and
from the attorney and the accused client, or what matters were
communicated and were, thereby, placed at risk of disclosure
because of the attorney’s conflicted representation. To demand that
a defendant bear such burdens of proof of and concerning what
would have been said but was silenced, and what transpired or did
not transpire between the accused on trial and his lawyer would, in
effect, corrode the overarching metal of the attorney-client structure
which rests on the bedrock of the constitutional right to effective
representation. To impose such burdens of proof on a defendant
would yield ‘a Pyrrhic victory for the defendant to gain a new trial
if in order to do so he must disclose information or trial strategy
previously withheld to protect its confidentiality.’

“According to the judge’s findings, ‘there were times during the
course of the trial when [the defendants] felt intimidated by the
microphones and therefore . . . were not as forthcoming with their
attorneys as they otherwise might have been.’ In our opinion, both
the risk and actuality of unauthorized disclosures of privileged
communications manifestly undermined the attorney-client
relationship and the obligation of counsel to advance a vigorous
defense. Thus, there was a real and present prospect that

Reality TV Violated Defendants’ Right to Counsel



September 2006

confidential information would be, and was, in fact disclosed,
piercing the ‘heart of the relationship of confidence between the
defendant and his attorney.’ 

“As demonstrative of the breach of confidences, the judge noted
that one such recorded conversation was not only broadcast on the
nationwide television program ‘Frontline,’ but also was
subsequently published in a book. The published conversation
involved one trial attorney’s advice during the course of trial
directed to the prospect of the defendant entering a plea of guilty.
Such privileged and confidential communication lies at the heart of
confidential and strategic decisions between the accused client and
defense counsel — which is precisely why the law for centuries has
protected privileged attorney-client communication. The attorney-

client privilege ‘is founded upon the necessity, in the interest and
administration of justice, of the aid of persons having knowledge of
the law and skilled in its practice, which assistance can only be
safely and readily availed of when free from the consequences or
the apprehension of disclosure.’

“In the extreme and unusual circumstances of these cases, the
intertwined conflict-ridden representation and the open breaches of
confidences and privileges splintered true attorney-client
relationships and deprived the defendants, who had not consented
to this agreement, of the effective legal assistance at trial guaranteed
by the Massachusetts and United States Constitutions.”

4

COMMENTS & QUESTIONS
1. What was the crime in this case?

2. Who were the defendants?

3. What people or devices not normally present were in the courtroom during this trial?

4. Did anyone know these proceedings were being taped? If so, why would microphones worn by the attorneys make a difference?

5. What did the brothers argue in this case?

6. What was their attorneys’ response?

7. Who did the prosecution agree with?

Where loss of liberty is at stake, the benefit of a skilled defense attorney is invaluable. The nation’s Founders realized this age-old
truth when they included this right in the Sixth Amendment. But skill and knowledge are not enough. To have his rights properly defended,
a person facing criminal charges must have his attorney’s complete devotion, with no conflict of interest. An attorney defending an
executive on fraud charges who had lost money on that company’s stock would have a conflict of interest—his personal losses would weigh
against his desire to give his client the best defense possible. Because of the chance that an innocent person could go to jail because his
attorney had divided loyalties, courts will not allow an attorney to represent a criminal defendant if the lawyer has a conflict of interest.

Criminal defendants, especially those in serious crimes like murder, will often say or do most anything to beat a guilty verdict. Is it
possible that the attorneys here told their clients about the microphones but failed to get signed agreements proving their clients had given
informed consent? It’s possible. But the court had no proof. All the evidence proved was that two attorneys defending murder suspects had
made a deal with a TV station to record their conversations, including those only between lawyer and client. Because this arrangement
could have affected what the clients, or the lawyers, said or did in light of an impending TV audience, the representation was compromised.
The court had no choice but to order a new trial so that its decision upheld proper Sixth Amendment principles.

Should a new trial have been granted here if the brothers knew about the hidden microphones? Is knowledge enough? What if the
brothers initially agreed to the hidden mics, but during trial decided they didn’t want them?

Can a person get a fair trial when there is a camera in the courtroom recording the judge, jury, witnesses, etc.? Does knowing what one
says or does will be broadcast on TV affect a person’s behavior?  Should a camera be allowed in the jury deliberation room? Could it affect
people’s decisions?   Would a lawyer do or say something to harm his client’s case just because he’s wearing a hidden microphone? If not,
what’s the risk?

Would it be OK to record everything that happens in the court and between lawyers and their clients if none of it was broadcast until
after the decision?  Did the lawyers in this case have an obligation to the BBC? Was that in conflict with their duty to their clients? If you
learned that one of your friends had secretly tape recorded all of your conversations, how would you feel?  Would that diminish your trust
in that person?  Does your answer depend on why the person did it?

Why do we guarantee criminal defendants the right to an attorney?
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SUMMARY: A man who mistakenly believed he was a child’s
father, identified himself as such in documents, and maintained a
relationship with the child was ordered to pay child support even
though he had not seen the child for several years, they had lived in
different countries for most of the child’s life, and genetic tests
proved he was not the biological father. The New York Court of
Appeals decided Matter of Shondel J. on July 6, 2006.

BACKGROUND: In 1995, Shondel J. met Mark D. in Guyana
and they began an intimate relationship. In January 1996, Shondel
gave birth to a baby girl in Guyana. By that time, Mark had
returned to his home New York. Shondel told Mark that he was the
father of the child and that she had not slept with anyone else near
the pregnancy. Mark began providing financial support and
returned to Guyana later in 1996 to visit Shondel and the girl. 

In a sworn statement notarized at the Guyana Consul-General in
New York City, Mark declared that he was the child’s father and that
he accepted all responsibilities for her, including child support. In
1998, he signed a Guyana registry, stating that he was the girl’s
father and authorizing her to change her last name to his. He also
named the girl the primary beneficiary of his life insurance policy.
He sent Shondel money each month for the girl’s care from her
birth until June 1999 and then less often through the summer of
2000. Mark and Shondel split, but Mark kept in contact with the
child. 

In August 2000, Shondel told the New York family court that
Mark was the father and asked it to make him pay child support.
The following month, when the girl was 4-1/2 years old, Mark asked
the family court to grant him visitation. He said in the
accompanying petition that he was the girl’s father, that he loved
her, and that he wished to spend quality time with her on a
regularly scheduled basis.

In October 2000, Mark asked for DNA testing. The results
indicated that Mark was not the child’s father. The hearing
examiner dismissed Shondel’s paternity petition and Mark
abandoned his petition for visitation. Shondel objected to the order
dismissing her petition. The family court concluded that the
hearing officer had overstepped her authority in dismissing
Shondel’s petition and appointed a law guardian for the child. The
family court then ordered a trial on whether principles of “equitable
estoppel” should be applied to hold Mark responsible as father for
his past statements and relationship. A second biological test
performed at this time confirmed that he was not the biological
father.

At the trial, Shondel testified to a long and devoted relationship
between Mark and the girl. Mark testified that he had seen her only
four times since birth, had never said he was her father, and had
asked Shondel twice for blood tests to establish paternity. The
family court believed Shondel and found that the evidence
submitted contradicted Mark’s testimony. It therefore estopped
(prevented) Mark from denying fatherhood and ordered him to pay
child support. Mark appealed.

ANALYSIS: The principle of “equitable estoppel” is very old. It
arises from the simple notion that a person should not be allowed
to go back on his word if another person has relied on it and would
be hurt should the first back out. For example, if a woman loaned
her neighbor $1000 and then said he could keep the money if he
painted her fence, estoppel would prevent her from demanding the
money once he finished painting. She can’t change the deal once

he has relied on it. The way estoppel works is that the person who
relied on the initial agreement and would be hurt by the first party’s
breaking it asks a court to hold the first person to the original
arrangement.

New York law provides that a person who has entered a child’s
life as parent can be equitably estopped from denying parenthood if
maintaining the relationship, at least financially, would be in the
child’s best interests. The majority found that estoppel should be
applied here. Mark had filled out documents saying that he was the
child’s father, he had told friends and family that he was, he had
visited the girl in Guyana and New York, filed a petition for
continued visitation after he and Shondel broke up, and sent her
support money for over four years. To the majority, Mark had
offered to be the girl’s father, and the girl had accepted and treated
him as such while he treated her as his child. Allowing him to back
out would break that implicit promise to the child’s detriment.
Even though genetic tests revealed that Mark had not fathered
Shondel’s daughter, the majority determined that he would have to
continue child support because New York law recognized him as the
father through the estoppel doctrine. 

It was the child’s best interests, not the father’s, on which the
equitable estoppel provision was based. The child was innocent.
The child accepted him as her father, took his last name, called him
“daddy,” and believed she was his child. Because that relationship
arose through his actions, he could not back out of his obligations
to her as father.

One judge dissented. He opined that equitable estoppel is only
proper when one party has tried to deceive or defraud the other.
Here Mark entered a relationship with the child only because he
believed that he was her father. Shondel had said he was the only
one she had slept with near the time of her pregnancy, which was
obviously false. The dissent believed that holding Mark liable as
parent and forcing him to pay support for the rest of the girl’s
childhood wrongfully burdened a man innocent of wrongdoing. By
the time the court rendered its decision, he had not been in contact
with the girl for some 5 years and had a wife and children of his
own.

EXCERPTS FROM THE MAJORITY OPINION (By Judge
Rosenblatt): “Asserting that the equities are with Mark, our
dissenting colleagues argue that we do not acknowledge the fraud
or misrepresentation exception to the doctrine of equitable
estoppel. This argument is misplaced for three reasons. To begin
with, the child is the party in whose favor estoppel is being applied
and there can be no claim here that she was guilty of fraud or
misrepresentation. Secondly, to the extent that it matters, we note
that there is no evidence of fraud or willful misrepresentation even
on Shondel’s part. It is not likely that she would have initiated
paternity proceedings, with the predictable prospect of biological
testing, if she expected tests to rule him out as the father. There is
every reason to believe that she thought Mark was the biological
father and that the tests would confirm her belief. Finally, the issue
does not involve the equities between the two adults; the case turns
exclusively on the best interests of the child.

“We appreciate the dissenters’ concern over applying estoppel to
a case in which, as between Mark and Shondel, it was she who
misrepresented Mark to be the father (even though she may have
earnestly believed he was). The dissenters’ position, however,
appears not to recognize that fatherhood by estoppel does not
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contemplate a contest between two adults to see who is the more
innocent. The child is entirely innocent and by statute the party
whose interests are paramount. To the child, Mark represented
himself as her father. The Legislature did not create an exception for
men who take on the role of fatherhood based on the mother’s
misrepresentation. That would eviscerate the statute and, with it,
the child’s best interests. Under the enactment, the mother’s
motivation and honesty are irrelevant; the only issue for the court
is how the interests of the child are best served.

“Given the statute recognizing paternity by estoppel, a man who
harbors doubts about his biological paternity of a child has a choice
to make. He may either put the doubts aside and initiate a parental
relationship with the child, or insist on a scientific test of paternity
before initiating a parental relationship. A possible result of the first
option is paternity by estoppel; the other course creates the risk of
damage to the relationship with the woman. It is not an easy
choice, but at times, the law intersects with the province of
personal relationships and some strain is inevitable. This should not
be allowed to distract the Family Court from its principal purpose
in paternity and support proceedings — to serve the best interests
of the child.”

EXCERPTS FROM THE DISSENT (By Judge Smith):
“Equitable estoppel is a ‘defensive doctrine preventing one party

from taking unfair advantage of another when, through false
language or conduct, the person to be estopped had induced
another person to act in a certain way, with the result that the other
person has been injured in some way.’ Once a party makes a prima
facie showing of facts sufficient to support equitable estoppel in the
paternity context, the opponent of equitable estoppel must
demonstrate why estoppel should not be applied in the best
interests of the child.

“The facts are not sufficient to support equitable estoppel. While
Mark D. financially supported the child and made time to visit her,
he has not ‘taken unfair advantage’ or been guilty of ‘false language
or conduct’; he has not committed any ‘fraud, misrepresentation or
deception.’ Thus an essential element of equitable estoppel does not
exist.

“The record is clear that Shondel J. misrepresented the paternity
of the child for years and Mark D. relied on this information in
good faith. There is no evidence that Mark D gained any advantage
from holding himself out as the child’s father. Thus the majority’s
decision applies estoppel against a completely innocent litigant
who gained no benefit from the conduct on which the estoppel is
based –- a holding without precedent, in the research undertaken
here, in this Court’s decisions.”
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COMMENTS & QUESTIONS:
1.  Where did Mark meet Shondel?

2.  Where did Mark live?

3.  What did Mark do to indicate he believed he was the child’s father?

4.  Did Mark and the girl develop a meaningful relationship?

5.  Whose interest is most important in a case like this?

Equitable estoppel is a centuries old concept. “Equitable” here means fair or just, and estoppel is related to the word “stop,” in that it
stops a person from backing out of an agreement once the other party has relied on it and would be hurt (e.g., financially or otherwise) if
the other person abandoned the agreement.

The majority and dissent disagree on whether applying the doctrine to these facts is proper. The majority maintains that it is because
the legislature included equitable estoppel in its statute governing parenthood and child support as a possible remedy to serve a child’s best
interests. The dissent argued that while that was true, it should not be applied to Mark because he had not been the source of any
deception or fraud. When Shondel told him the child was his, he stepped up, began a relationship with her and started sending money to
support her. Only when he learned she was not his daughter did he withdraw his support. The majority agreed on the scenario but not the
outcome. It was because he had begun this relationship that Mark had a duty to maintain it. The child believed he was her father and
accepted him as such. Her best interests were thus served by not allowing him to back out of that relationship and tell her to find her real
dad.

Given this holding, it would seem that a man who may be the father of a child has two choices to make when he hears such news.  He
has the choice to begin a relationship with the child and possibly be equitably estopped from later denying paternity or he can demand an
immediate DNA test.  What are the potential benefits or drawbacks of each choice? Should a potential father always demand a paternity
test?  Would this promote stability between the couple?  Is it good public policy to apply equitable estoppel in paternity cases?  Whose
interests are being protected?  Does the application of equitable estoppel punish men who take an interest in a child that is not their own?

Is it fair to hold Mark financially responsible in this case? What would you want to know about the real father before deciding what’s
fair for Mark? What if Shondel knew who the real father was—for example, a man with no money to support a child? If she knew this from
the beginning, is the outcome still fair? Should Mark be held liable no matter what Shondel did? If it is the child’s best interest we are
concerned with, should Shondel’s conduct matter?  Does it matter what is fair to Mark?

In determining the best interest of the child, should it matter that it had been more than five years since Mark saw the child?  How does
making Mark pay child support enhance the interests of the child? Is this completely a question of money being provided to the child?  If
Mark is required to pay child support, should he be entitled to visitation or joint custody of the child?  Would this be in the child’s best
interest to be reunited with a ”nonbiological father” after five years time?
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SUMMARY: Where a couple signed an agreement with a
fertilization clinic providing that any remaining frozen embryos
would be destroyed in event of a divorce, that agreement was
enforced, even though the wife claimed she was deceived and had a
different understanding of the embryos’ fate. The Texas Court of
Appeals for the First District decided Roman v. Roman on February
9, 2006.

BACKGROUND: Augusta and Randy Roman married in July
1997. After a couple years together, they decided to have children,
but Augusta did not become pregnant. The couple visited a
fertilization clinic. They tried artificial insemination and when that
failed, they moved on to in-vitro fertilization (IVF). 

The IVF procedure would involve fertilizing one of Augusta’s eggs
with Randy’s sperm outside the uterus. Because fertilization does not
occur every time, the clinic tries it with several eggs. Extra embryos
are then frozen for the couple and stored at the clinic. As part of this
process, the couple signed several forms, including one addressing
what would happen to the frozen embryos in the event the couple
divorced. The agreement, which they both initialed and signed in
various places, provided that if the couple divorced, any remaining
frozen embryos would be discarded.

Out of thirteen eggs extracted from Augusta, the clinic was
successful in fertilizing six.  Only three of these reached a state
suitable for “cryopreservation,” or freezing. The clinic scheduled
Augusta to have one of these fertilized eggs implanted in her uterus.
The night before the procedure, Randy told Augusta he did not want
to go forward with the procedure and they cancelled the visit.
Subsequently, he filed for divorce.

Among the marital property Augusta sought in the divorce were
the frozen embryos she and Randy had produced, which were still at
the clinic. Randy said those embryos needed to be discarded
according to their agreement. Following a trial, the court awarded
the embryos to Augusta. Randy appealed.

ANALYSIS: The plight of frozen embryos is a recent
development in the law. In deciding how to proceed, the Texas court
looked at cases on the issue from several jurisdictions around the
country. It identified two themes in the decisions: the right of a
person to not be made a parent against his or her will; and a trend
toward enforcing agreements entered into by the couple at the time
they sought fertility assistance regarding the fate of the resulting
embryos.

In this case, Randy and Augusta had signed an agreement with
the clinic regarding the frozen embryos. That agreement, signed by
both and initialed in relevant spots, indicated that if the couple
divorced, any remaining frozen embryos were to be discarded.
Augusta argued against enforcement of that agreement. She stated
that Randy had deceived her. Although he had joined her in
working with the clinic, he made clear before their efforts could lead
to children that he did not want to go forward. That deceit, Augusta
argued, rendered the agreement invalid.

The court disagreed with this position. Even if Randy had been
insincere about going forward, Augusta still signed and initialed the
agreement. Thus, regarding disposition of the frozen embryos, the
court was left to conclude that it represented both of their
intentions.

Augusta also argued that she had not understood the agreement
to operate as Randy said it did. Augusta told the court she thought

the agreement specified for the embryos to be discarded only after
one of them had been successfully implanted in her uterus—the
point of the IVF procedure. The court said no. There was nothing in
the signed agreement to support this interpretation. The agreement
clearly stated only that in the event of divorce, the cryopreserved
embryos would be discarded. There was no contingency regarding
successful implantation first.

The court also took very seriously a person’s right not to be made
a parent against his or her will. If the court allowed Augusta to
receive and become pregnant with the embryos, Randy would be the
father of a child he did not want with a woman no longer his wife.
The court was unwilling to impose the emotional and potential legal
and financial burdens of such an outcome, especially where it
contradicted the agreement both had signed. The appeals court
therefore reversed the trial court and ordered the remaining frozen
embryos to be discarded. 

EXCERPTS FROM THE COURT’S OPINION: “We agree with
the New York Court of Appeals that ‘[a]dvance directives, subject to
mutual change of mind that must be jointly expressed, both
minimize misunderstandings and maximize procreative liberty by
reserving to the progenitors the authority to make what is in the first
instance a quintessentially personal, private decision.’ These
agreements should thus be ‘presumed valid and should be enforced
as between the progenitors.’ 

“We believe that allowing the parties voluntarily to decide the
disposition of frozen embryos in advance of cryopreservation,
subject to mutual change of mind, jointly expressed, best serves the
existing public policy of this State and the interests of the parties.
We hold, therefore, that an embryo agreement that satisfies these
criteria does not violate the public policy of the State of Texas.

“Absent ambiguity, we interpret a contract as a matter of law.
Whether a contract is ambiguous is a question of law that must be
decided by examining the contract as a whole in light of the
circumstances present when the contract was entered. If the written
instrument is so worded that it can be given a certain or definite
legal meaning or interpretation, then it is not ambiguous and the
court will construe the contract as a matter of law. An ambiguity
exists only if the contract language is susceptible to two or more
reasonable interpretations. The language in a contract is to be given
its plain grammatical meaning unless doing so would defeat the
parties’ intent. We presume that the parties intended every clause to
have an effect. 

“Section 10 of the agreement specifically states, ‘If we are
divorced or either of us files for divorce while any of our frozen
embryos are still in the program, we hereby authorize and direct,
jointly and individually, that one of the following actions be taken:
The frozen embryo(s) shall be . . . Discarded.’ Although the parties
could have chosen to release the frozen embryos either to Randy or
Augusta, they chose the option to discard the frozen embryos in the
event of divorce.

“The embryo agreement’s language could not be clearer. Section
10 specifically addresses the disposition of the frozen embryos in the
event of a divorce. It is undisputed that Augusta and Randy both
signed the entire embryo agreement, and they both initialed section
10. The evidence shows that the parties considered this section and
did not sign it without thought.”
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COMMENTS & QUESTIONS

1. Why did Randy and Augusta freeze embryos?

2. Did they implant a fertilized embryo to make Augusta pregnant?

3. What did Augusta want in this case? 

4. What did Randy want? 

Randy and Augusta signed a contract with the clinic that specified what was to happen with their genetic material in the event they divorced.
When courts interpret a contract in a legal dispute they look first to the ”plain meaning” of the words used. If the meaning of the words is clear—that
is, there are not two or more reasonable ways to interpret them—the courts will enforce the contract’s unambiguous terms. If a will said ”on my death
I give my car to my best friend and neighbor,” a court interpreting the provision would have trouble. Who is the decedent’s best friend? Maybe she
had only one good friend, but a court would be reluctant to make that decision. A best friend could be a spouse, a relative, a coworker. This example is
even more ambiguous because the best friend could be the neighbor—it’s a gift to one person—or the will’s maker could intend for two people to
share it, a friend and a neighbor. Then there’s the question of which neighbor…. 

In this case, the court found no uncertainty. The contract Randy and Augusta signed said in clear language, if we divorce, the frozen embryos
stored for us are to be discarded. Because the language was clear, the court did not have to look to other rules of interpretation to make its decision.
Augusta’s claim that she thought the embryos would be discarded only after she had become pregnant had no basis in the document. It said on
divorce they would be discarded without exception or contingency.

Are there any fact situations that would have rendered this contract ambiguous?   If Randy and Augusta were 25 years old when this case was
decided, do you like the outcome? Does your answer change if Augusta was 42? Are the partys’ ages equally important to both parties?  If the frozen
embryos that Augusta created with Randy were her last reasonable chance to become pregnant and bear a child, is it reasonable to deny this to her?

If Augusta pledged to sign an agreement that she would not name Randy as the father of a resulting child and would not seek any support from
him throughout the child’s life, should she be allowed to have a child with the frozen embryos?

Sometimes parties decide to give their frozen embryos to other couples who are having fertility trouble. What concerns does an arrangement like that raise?

Let’s assume Randy was deceiving Augusta throughout this process and that he never really wanted to follow through. Should he still win this
case? What if, out of malice, he stayed with Augusta and delayed things until she was no longer capable of producing an egg and then divorced her
and sought the embryos’ destruction—would you allow it?   If Augusta ceased to produce eggs during the period of their fertility procedures and the
trial, should she have the right to sue Randy? If so, what has he deprived her of? How would you describe such a lawsuit?

Should the State have any say in what happens to frozen embryos or is it a private matter for the donors?
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