
SUMMARY: A police officer who rammed the back of a fleeing
car, rendering the motorist a quadriplegic in the resulting crash, did
not violate the Fourth Amendment right against unreasonable
seizures. The United States Supreme Court decided Scott v. Harris on
April 30, 2007.

BACKGROUND: Shortly before 11 p.m. on an evening in
March 2001, Victor Harris was driving 73 miles per hour on a four-
lane Georgia road posted 55. A police officer attempted to pull Harris
over for speeding, but Harris did not stop. Instead he fled, leading
police on a chase that lasted some ten miles and included a failed
effort to trap him in the parking lot of a closed shopping mall.

Other police cars joined the pursuit, including one driven by
Deputy Timothy Scott. Scott requested permission from his superiors
to attempt to stop the fleeing car by making it spin out. The station
granted him permission to do this. Scott’s efforts did not result in a
spinout, allowing police to apprehend Harris, however. Rather, Scott
hit the rear of Harris’s car, sending the speeding motorist off the
road. Harris was severely injured in the crash and rendered a
quadriplegic. He was 19 years old at the time of the incident.

Harris sued Scott, arguing that Scott’s use of deadly force violated
his constitutional rights to be free from an unreasonable seizure.
Scott moved for summary judgment, arguing that he was protected
from suit by “qualified immunity.” Summary judgment is available
when no material facts are in dispute and the moving party is
entitled to judgment under existing law. The federal district court
determined that there were important questions in dispute regarding
Scott’s entitlement to qualified immunity and that these needed to
be resolved by a jury; therefore, summary judgment was improper.
The Eleventh Circuit Court of Appeals affirmed.

Scott appealed to the United States Supreme Court, which
granted review.

ANALYSIS: Because broad exposure to lawsuits for their actions
would render police ineffective in upholding the law, they are
immune from suit so long as their actions do not violate a clearly
established constitutional right of which a reasonable officer would
know. This is the doctrine of qualified immunity. Scott asserted that
qualified immunity protected him from Harris’s suit and it should
therefore be dismissed.

In determining whether an officer may assert qualified immunity,
a court first asks whether the officer’s conduct violated a
constitutional right. If the officer did not violate the Constitution,
qualified immunity applies and the suit may be dismissed. If the
conduct does conflict with a constitutional right, the court asks
whether the right was clearly established at the time of the
challenged police action.

In evaluating a motion for summary judgment, the court accepts
the non-moving party’s version of the facts if they are reasonable.
Both the district court and the Eleventh Circuit concluded that
although Harris had fled police at speeds up to 85 miles per hour, he
did not lose control of his vehicle or drive with such recklessness as

to endanger pedestrians or other motorists. Weighing this against
the amount of force Scott used, which left Harris a quadriplegic,
these courts concluded that the decision of whether Scott had used
excessive force and thus committed an unreasonable seizure was a
disputed fact question best left to the jury.

Although it is established practice for courts reviewing a motion
for summary judgment to regard the facts in “the light most
favorable to the non-moving party,” this case included an indistinct
night-time video of the chase taken from a pursuing police car.
Justice Scalia, writing for the majority of the Court, believed that
this videotape, which was in evidence, contradicted Harris’s view of
the facts and could not be disregarded. Reasoning from the tape,
rather than the non-moving party’s factual statement as the district
and federal appeals court had done, the majority concluded that
Harris had driven recklessly and dangerously.

The majority then embarked on a Fourth Amendment
“reasonableness” analysis. Specifically, was the amount of force Scott
used to apprehend or “seize” Harris reasonable under the circumstances
of this case? Scalia concluded that Harris’s behavior placed innocent
pedestrians and motorists at risk, while Scott’s actions affected only
Harris. The Court also stressed that Harris was not an innocent party,
but rather someone fleeing police after violating traffic laws; all of
Harris’s potential victims were innocent, however. In light of these
considerations, the majority concluded that what Scott did was
reasonable. The alternative was to let Harris go, having gotten his
license number, which would have allowed them to find his home and
arrest him based on the videotape. The majority concluded that this
alternative was imperfect, however, for even if police turned off their
lights and slowed down, Harris would not know whether they were
truly quitting, or circling around or trying some other trick. He might
not, therefore, have slowed down. The Court was also reluctant to issue
an opinion encouraging speeders to flee at high speeds hoping police
pursuit would be deemed unreasonable.

Justice Stevens dissented. He disagreed both that the video
showed anything particularly reckless or dangerous and with the
principle of disregarding both the findings of the district and appeals
courts, whom he felt had better knowledge of conditions on Georgia
roads. He also opposed the majority’s abandonment of the well
established practice of accepting the non-moving party’s view of the
facts. He felt the Court overstepped its bounds here and that the
proper course was to allow a jury to evaluate the reasonableness of
the circumstances in this case.

EXCERPTS FROM THE MAJORITY OPINION (By Justice
Scalia): “T]he mere existence of some alleged factual dispute
between the parties will not defeat an otherwise properly supported
motion for summary judgment; the requirement is that there be no
genuine issue of material fact.” When opposing parties tell two
different stories, one of which is blatantly contradicted by the
record, so that no reasonable jury could believe it, a court should not
adopt that version of the facts for purposes of ruling on a motion for
summary judgment.
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“That was the case here with regard to the factual issue whether
respondent was driving in such fashion as to endanger human life.
Respondent’s version of events is so utterly discredited by the record
that no reasonable jury could have believed him. The Court of
Appeals should not have relied on such visible fiction; it should have
viewed the facts in the light depicted by the videotape.

“Although there is no obvious way to quantify the risks on either
side, it is clear from the videotape that respondent posed an actual
and imminent threat to the lives of any pedestrians who might have
been present, to other civilian motorists, and to the officers involved
in the chase. It is equally clear that Scott’s actions posed a high
likelihood of serious injury or death to respondent—though not the
near certainty of death posed by, say, shooting a fleeing felon in the
back of the head or pulling alongside a fleeing motorist’s car and
shooting the motorist. So how does a court go about weighing the
perhaps lesser probability of injuring or killing numerous bystanders
against the per-haps larger probability of injuring or killing a single
person? We think it appropriate in this process to take into account
not only the number of lives at risk, but also their relative culpability.
It was respondent, after all, who intentionally placed himself and the
public in danger by unlawfully engaging in the reckless, high-speed
flight that ultimately produced the choice between two evils that
Scott confronted. Multiple police cars, with blue lights flashing and
sirens blaring, had been chasing respondent for nearly 10 miles, but
he ignored their warning to stop. By contrast, those who might have
been harmed had Scott not taken the action he did were entirely
innocent. We have little difficulty in concluding it was reasonable for
Scott to take the action that he did.”

EXCERPTS FROM THE DISSENT (By Justice Stevens):
“Rather than supporting the conclusion that what we see on the
video ‘resembles a Hollywood-style car chase of the most frightening
sort,’ the tape actually confirms, rather than contradicts, the lower
courts’ appraisal of the factual questions at issue. More important, it
surely does not provide a principled basis for depriving the
respondent of his right to have a jury evaluate the question whether
the police officers’ decision to use deadly force to bring the chase to
an end was reasonable.

“The sirens and flashing lights on the police cars following
respondent gave the same warning that a speeding ambulance or fire
engine would have provided.... The police sirens also minimized any
risk that may have arisen from running ‘multiple red lights.’ In fact,
respondent and his pursuers went through only two intersections
with stop lights and in both cases all other vehicles in sight were
stationary, presumably because they had been warned of the
approaching speeders. Incidentally, the videos do show that the lights
were red when the police cars passed through them but, because the
cameras were farther away when respondent did so and it is difficult
to discern the color of the signal at that point, it is not entirely clear
that he ran either or both of the red lights. In any event, the risk of
harm to the stationary vehicles was minimized by the sirens, and
there is no reason to believe that respondent would have disobeyed
the signals if he were not being pursued.

“At no point during the chase did respondent pull into the
opposite lane other than to pass a car in front of him; he did the
latter no more than five times and, on most of those occasions, used
his turn signal. On none of these occasions was there a car traveling
in the opposite direction. In fact, at one point, when respondent
found himself behind a car in his own lane and there were cars
traveling in the other direction, he slowed and waited for the cars
traveling in the other direction to pass before overtaking the car in
front of him while using his turn signal to do so. This is hardly the
stuff of Hollywood. To the contrary, the video does not reveal any
incidents that could even be remotely characterized as ‘close calls.’

“I recognize, of course, that even though respondent’s original
speeding violation on a four-lane highway was rather ordinary, his
refusal to stop and subsequent flight was a serious offense that
merited severe punishment. It was not, however, a capital offense, or
even an offense that justified the use of deadly force rather than an
abandonment of the chase. The Court’s concern about the ‘imminent
threat to the lives of any pedestrians who might have been present,’
while surely valid in an appropriate case, should be discounted in a
case involving a nighttime chase in an area where no pedestrians
were present.”

2

COMMENTS & QUESTIONS
1. How old was Harris? What happened to him?

2. Did he ever lose control of his car?

3. The majority and dissent paint two different pictures of the way Harris drove that night. Describe the two views.

The Fourth Amendment prohibits unreasonable searches and seizures. Although this case involved forcing a speeding motorist off the
road, that action constituted a “seizure” under the Fourth Amendment. The purpose of pushing the back of the speeding car was to stop it
and take custody of the driver.

Courts evaluating Fourth Amendment claims must protect the public’s constitutional rights, while not handing down rulings that
undercut the police’s ability to do their job. In this case, the court weighed the harm to the public in allowing Harris to speed over public
roads in an automobile against the harm posed to Harris by police forcefully bringing his automobile to a halt. The majority concluded that
police acted reasonably—that the risk of harm to the public from Harris speeding in a car exceeded the risk of hurting him.

If police had let Harris get away, could they have caught him and charged him with his driving crimes later? How?

Harris’s crime was a driving violation. Police destroyed his car and left him unable to drive, thus unable to lead another high-speed
chase. Is this reasonable?

Is forcing a driver to crash in his speeding car a reasonable seizure? What if they shot the tires? Could they have shot Harris?

If the balancing here is the harm to plaintiff, Harris, versus to protection provided to the public in doing what they did, do police
actions seem appropriate here?

Is public safety advanced when police engage motorists in high speed chases? What’s the alternative? Is one better public policy that the other?

Since Harris was not wanted for something other than traffic violations, do you think it was reasonable for the police to use the level of
force they used to stop him? Do you think that the level of force to be used should be measured by the alleged crime that gave rise to the
chase?



October 2007

3

SUMMARY: A passenger in a car pulled over by police was
“seized” for Fourth Amendment purposes. He was therefore entitled
to challenge his arrest for possession of narcotics as the fruit of an
unreasonable search when the police had no valid reason for
initiating the traffic stop. The United States Supreme Court decided
Brendlin v. California on June 18, 2007.

BACKGROUND: In November 2001, police officers Robert
Brokenbrough and his partner saw a Buick with expired registration
tags. Brokenbrough called a police dispatcher and learned that a
registration renewal for the car was on file and being processed. The
car, which was parked, displayed a temporary operating permit
bearing the number “11,” indicating that it was legally registered
through November.

Later in the day, Brokenbrough and his partner saw the Buick on
the road. There was nothing unusual with the temporary permit or
the way it was affixed to the car, nor was the driver speeding or
violating any other traffic laws. Still, the officers decided to pull the
car over and see whether the temporary permit matched the
vehicle.

The officers put on their flashing lights and the Buick pulled
over. Brokenbrough approached the driver, Karen Simeroth, and
asked for her license. He noticed a passenger beside her in the front
seat. Brokenbrough recognized this man as one of the Brendlin
brothers. The officer remembered that either Scott or Bruce Brendlin
had dropped out of parole supervision and was the subject of an
arrest warrant. He asked the man to identify himself, and the
passenger said he was Bruce Brendlin.

Brokenbrough went back to the police car and radioed for
backup. While in his car, he observed that Brendlin opened and
closed the Buick’s passenger door.

Brokenbrough returned to the Buick and ordered Brendlin out of
the car at gunpoint. He informed Brendlin that he was under arrest.
Searching Brendlin, the officers discovered an orange syringe cap.
They did a pat-down search on Simeroth and found a plastic bag
containing a green leafy substance; they arrested her too. The police
searched the Buick and found tubing, a scale, and items used to
produce methamphetamine.

Brendlin was charged with possessing and manufacturing
methamphetamine. He moved to suppress (keep from trial) the
evidence seized from himself and the Buick. He argued that the
police unlawfully seized him in violation of the Fourth Amendment
because they pulled over the Buick without probable cause. The
California state courts ruled the search lawful and Brendlin
appealed to the United States Supreme Court, which granted review.

ANALYSIS: Brendlin argued that because the police had no
probable cause to pull over the Buick, they had wrongly seized him
in violation of the Fourth Amendment—which prohibits
unreasonable searches and seizures. Because he was unlawfully
seized, the evidence police found as a result was inadmissible and
had to be excluded from his criminal trial.

The California courts disagreed with Brendlin. They reasoned
that because Simeroth was the driver, she was the one seized in the
traffic stop, not Brendlin. Brendlin was not seized until police
ordered him out of the vehicle after Brokenbrough determined that
he was subject to arrest for a parole violation.

The state of California was prosecuting Brendlin for the drug
charges and he had made his motion to suppress in state court.

When he appealed the denial of his suppression motion to the
California Supreme Court and lost, he petitioned the U.S. Supreme
Court to rule on the constitutionality of his seizure. In prior cases,
the Court had defined seizure as it pertains to a car’s driver, but had
not ruled directly on this question concerning a traffic-stop
passenger.

Writing for a unanimous Court, Justice Souter ruled that
Brendlin had been seized, along with Simeroth, at the time of the
traffic stop. In the context of police apprehension, “seizure” is
broader than police taking hold of someone and handcuffing him
or pinning him to the ground or the hood of an automobile. For
Fourth Amendment purposes, seizure occurs—and constitutional
protections apply—when a reasonable person determines that he is
not free to leave police presence. Implicit in the California courts’
conclusion that Brendlin was not seized at the moment of the
traffic stop was the notion that he was free to exit the Buick and
walk away to protect his privacy. The justices found this conclusion
unconvincing. Any reasonable person, they determined, regards
himself as under police control when inside an automobile that has
been pulled over and would no doubt expect to be stopped by
police if he attempted to walk away.

Because Brokenbrough and his partner had no probable cause to
determine that the Buick or its driver had broken any law at the
time they pulled it over, their stop was unlawful. The subject of a
traffic stop is “seized” under a Fourth Amendment analysis. Because
this seizure covers not only the driver but any passengers in the
stopped vehicle, Brendlin was likewise unlawfully seized at this
moment. The police’s discovery of Brendlin’s identity as a parole
violator and their subsequent search uncovering drugs flowed from
this unlawful seizure and were likewise unconstitutional.

A unanimous Court vacated the California Supreme Court’s
decision denying Brendlin’s suppression motion and remanded the
case to the state court system for further proceedings consistent
with the High Court’s opinion.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Souter): “A person is seized by the police and thus entitled to
challenge the government’s action under the Fourth Amendment
when the officer, ‘by means of physical force or show of authority,’
terminates or restrains his freedom of movement, through means
intentionally applied. Thus, an ‘unintended person … [may be] the
object of the detention,’ so long as the detention is willful and not
merely the consequence of an unknowing act. A police officer may
make a seizure by a show of authority and without the use of
physical force, but there is no seizure without actual submission;
otherwise, there is at most an attempted seizure, so far as the Fourth
Amendment is concerned.

“When the actions of the police do not show an unambiguous
intent to restrain or when an individual’s submission to a show of
governmental authority takes the form of passive acquiescence,
there needs to be some test for telling when a seizure occurs in
response to authority, and when it does not. The test was devised by
Justice Stewart, who wrote that a seizure occurs if ‘in view of all of
the circumstances surrounding the incident, a reasonable person
would have believed that he was not free to leave.’ Later on, the
Court adopted Justice Stewart’s touchstone, but added that when a
person ‘has no desire to leave’ for reasons unrelated to the police
presence, the ‘coercive effect of the encounter’ can be measured
better by asking whether ‘a reasonable person would feel free to

Passenger Could Challenge Search of “Pulled-Over” Car
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decline the officers’ requests or otherwise terminate the encounter.’

“The State concedes that the police had no adequate
justification to pull the car over, but argues that the passenger was
not seized and thus cannot claim that the evidence was tainted by
an unconstitutional stop. We resolve this question by asking
whether a reasonable person in Brendlin’s position when the car
stopped would have believed himself free to terminate the
encounter between the police and himself. We think that in these
circumstances any reasonable passenger would have understood the
police officers to be exercising control to the point that no one in
the car was free to depart without police permission.

“An officer who orders one particular car to pull over acts with
an implicit claim of right based on fault of some sort, and a sensible

person would not expect a police officer to allow people to come
and go freely from the physical focal point of an investigation into
faulty behavior or wrongdoing. If the likely wrongdoing is not the
driving, the passenger will reasonably feel subject to suspicion
owing to close association; but even when the wrongdoing is only
bad driving, the passenger will expect to be subject to some
scrutiny, and his attempt to leave the scene would be so obviously
likely to prompt an objection from the officer that no passenger
would feel free to leave in the first place.

“It is also reasonable for passengers to expect that a police
officer at the scene of a crime, arrest, or investigation will not let
people move around in ways that could jeopardize his safety.”

4

COMMENTS & QUESTIONS
1. What kind of car was Simeroth driving?

2. Why did police pull her over?

3. Did they know before they did so that Brendlin was in the car?

4. What happened after Officer Brokenbrough saw him?

Basic police powers include the ability to seize individuals and evidence and to search people and property. There were several
searches in this case—a search of Brendlin, a search of Simeroth, and a search of the Buick. To initiate a lawful search or seizure, police
must have probable cause to believe a crime has been committed. The Supreme Court has ruled that traffic stops, though brief and
generally not too obtrusive, constitute a seizure under the Fourth Amendment. This is because the motorist’s freedom is restricted until
such time as the officer allows the driver to drive away.

Although police must have broad powers to enforce their jobs, the Constitution guards against police oppression. Like private
citizens, police must obey the Constitution and laws. To prevent police from overreaching and intimidating the public, certain rules
provide a disincentive for unlawful police behavior. Under the “fruit of the poisonous tree” doctrine, evidence seized as the result of an
unlawful search cannot be entered into evidence. This rule prevents police from committing sweeping intrusions into people’s privacy in
the hope of fishing out some evidence of a crime. Their traffic stop, i.e., seizure, here was unlawful. Because Brendlin was seized at that
point, the evidence police acquired from him was the fruit of the poisonous tree and inadmissible. Police cannot randomly stop
motorists hoping that the driver or any passenger will offer some basis to make an arrest.

When you see police pull over a motorist, do you consider them to be seizing her? Why is this called a seizure?

With crime being illegal and dangerous to society, why does the Constitution prevent police from looking everywhere, anytime, in an
effort to discover and stop criminal activity?

Police had Brendlin get out of the car at gunpoint and then handcuffed him. Did that amount to seizing him? If so, was it lawful? If
this seizure led to discovery of the drugs, where’s the constitutional problem?

If you’ve ever been a passenger in a car when police pulled over the driver, did you feel free to leave? Is the officer pulling you over in
that situation? If you’re not the target of the pullover, how are you being seized?

If you’re walking with a friend and police stop her, can you keep walking? If police don’t have probable cause, can you walk away
from them any time they try to talk to you?

Are you required to stop and talk to the police if they ask you to stop and talk with them for no reason?
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SUMMARY: Police did not violate a white couple’s Fourth
Amendment rights by forcing them to rise from bed and stand
naked for one or two minutes without covering themselves, even
though the search warrant allowing police to search their house
identified only black suspects. The United States Supreme Court
decided Los Angeles County v. Rettele on May 21, 2007.

BACKGROUND: Los Angeles County police were investigating
an identity theft ring. When they were satisfied that their evidence
was strong enough to win convictions, they sought and were
granted search warrants for several homes. Their evidence tying the
specific homes to the suspects came from motor vehicle records,
mailing address listings, an outstanding arrest warrant, and an
internet phone directory.

The officers secured the search warrants in December 2001. One
of the homes named in the warrants had been sold in September to
Max Rettele. He lived there with his girlfriend Judy Sadler and her
son, Chase. These three occupants are white. The four suspects
identified in the warrant were black. One of the suspects had
registered a 9-millimeter Glock handgun.

LA police had not shown special circumstances required to
secure a warrant for a night search. They therefore waited until 7
AM to approach the house now owned by Rettele. Police knocked
on the door and Sadler’s son opened it. They ordered Chase to lie
on the floor face down and entered the home. In the master
bedroom, they came upon Rettele and Sadler, whom they ordered
out of bed. The couple informed them that they were not wearing
clothing, but the police stood by their order. Rettele tried to put on
sweatpants and Sadler attempted to cover herself with a sheet, but
the police prohibited both actions.

They held Rettele and Sadler at gunpoint, naked, for about one
to two minutes, then allowed Rettele to get a robe for Sadler and
then dress himself. Police continued to search the premises, but
determined that there were no suspects present. They apologized to
Rettele and Sadler for the intrusion and thanked them for not
becoming upset. The Court’s opinion says both that they left after
about 5 minutes, and that they left in less than 15 minutes.

Rettele and Sadler sued. They argued that police were reckless in
securing the warrant and unreasonable in executing it. The district
court denied both claims and Rettele appealed to the Ninth Circuit,
which reversed.

LA County appealed to the U.S. Supreme Court (a process called
filing for a writ of certiorari), and the Court granted review.

ANALYSIS: Rettele argued that because he had owned the
house for three months, police were reckless in securing a warrant
on dated information. Before executing the warrant, they should
have confirmed that at least one of the suspects was still at that
address. In addition, he argued that the warrant was executed
unreasonably. It was clear the moment the officers entered the
bedroom that Rettele and Sadler were white. That fact, plus Rettele’s
statement that he and Sadler were naked, gave police notice that
any further searching was unreasonable when the warrant in their
hands was for four African Americans.

In executing a search warrant, the Fourth Amendment requires
police to be reasonable. It does not, however, require them to be
right. A reasonable mistake does not violate the Constitution. The
Court determined that police had not acted unreasonably. Although
the suspects named were black, they could have had white

associates or housemates. Thus, the fact that Rettele and Sadler are
white did not, immediately, require police to terminate the search.
The Court also noted that one of the suspects was a registered
handgun owner. The Fourth Amendment authorizes reasonable
privacy invasions necessary to protect officers or the public from
harm. Because keeping a gun in bed is not uncommon, police were
not unreasonable in briefly preventing Rettele and Sadler from
covering themselves.

Although prolonged detention is unreasonable once police can
see that there has been a mistake and no danger is present, the
Court found the one to two minutes for which they held Rettele
and Sadler at gunpoint to be well below that threshold. Presumably
other officers were checking the rest of the home for the suspects
during this period. Until police could be sure none of them were
present, they were not obliged to let Rettele and Sadler reach for
clothing that could contain or be within a place containing a
weapon.

Concluding that neither the manner of securing nor executing
the warrant was flawed, the United States Supreme Court reversed
the Ninth Circuit and found no constitutional violation.

EXCERPTS FROM THE COURT’S OPINION Delivered Per
Curiam: (A per curiam opinion is one written by the court as a
whole and does not express its author.) “Because respondents were
of a different race than the suspects the deputies were seeking, the
Court of Appeals held that ‘[a]fter taking one look at [respondents],
the deputies should have realized that [respondents] were not the
subjects of the search warrant and did not pose a threat to the
deputies’ safety.’ We need not pause long in rejecting this unsound
proposition. When the deputies ordered respondents from their
bed, they had no way of knowing whether the African-American
suspects were elsewhere in the house. The presence of some
Caucasians in the residence did not eliminate the possibility that
the suspects lived there as well. As the deputies stated in their
affidavits, it is not uncommon in our society for people of different
races to live together. Just as people of different races live and work
together, so too might they engage in joint criminal activity. The
deputies, who were searching a house where they believed a suspect
might be armed, possessed authority to secure the premises before
deciding whether to continue with the search.

“[T]his Court has held that officers executing a search warrant
for contraband may ‘detain the occupants of the premises while a
proper search is conducted.’ In weighing whether the search in
Summers was reasonable the Court first found that ‘detention
represents only an incremental intrusion on personal liberty when
the search of a home has been authorized by a valid warrant.’
Against that interest, it balanced ‘preventing flight in the event that
incriminating evidence is found’; ‘minimizing the risk of harm to
the officers’; and facilitating ‘the orderly completion of the search.’

“In executing a search warrant officers may take reasonable
action to secure the premises and to ensure their own safety and the
efficacy of the search. The test of reasonableness under the Fourth
Amendment is an objective one. Unreasonable actions include the
use of excessive force or restraints that cause unnecessary pain or
are imposed for a prolonged and unnecessary period of time.

“The orders by the police to the occupants, in the context of this
lawful search, were permissible, and perhaps necessary, to protect
the safety of the deputies. Blankets and bedding can conceal a
weapon, and one of the suspects was known to own a firearm,

5
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factors which underscore this point. The Constitution does not
require an officer to ignore the possibility that an armed suspect
may sleep with a weapon within reach. The reports are replete with
accounts of suspects sleeping close to weapons.

“The deputies needed a moment to secure the room and ensure
that other persons were not close by or did not present a danger.
Deputies were not required to turn their backs to allow Rettele and
Sadler to retrieve clothing or to cover themselves with the sheets.
Rather, ‘[t]he risk of harm to both the police and the occupants is
minimized if the officers routinely exercise unquestioned command
of the situation.’

“[T]he deputies were [not] free to force Rettele and Sadler to

remain motionless and standing for any longer than necessary. We
have recognized that “special circumstances, or possibly a
prolonged detention” might render a search unreasonable. There is
no accusation that the detention here was prolonged. The deputies
left the home less than 15 minutes after arriving. The detention was
shorter and less restrictive than the 2- to 3-hour handcuff detention
upheld in [a prior case]. And there is no allegation that the deputies
prevented Sadler and Rettele from dressing longer than necessary to
protect their safety. Sadler was unclothed for no more than two
minutes, and Rettele for only slightly more time than that. Sadler
testified that once the police were satisfied that no immediate
threat was presented, ‘they wanted us to get dressed and they were
pressing us really fast to hurry up and get some clothes on.’”

6

COMMENTS & QUESTIONS
1. Who were police looking for?

2. What type of crime were the suspects involved in?

3. What obvious difference distinguished Rettele and Sadler from the people the police were actually looking for?

The Fourth Amendment protects the public’s privacy. Government cannot force us to live in glass houses and patrol the streets in
armored cars studying us like an ant farm for signs of mischief. To enter a home, police must generally have a warrant identifying the
place to be searched and the persons or items to be seized.

But the Fourth Amendment does not require perfection, only reasonableness. If officers make a reasonable mistake in executing a
warrant, as opposed to deliberately overstepping the warrant’s description, there is typically no Fourth Amendment violation. Police may
also take appropriate actions to ensure their safety in executing a warrant. Warrants usually take police into enclosed spaces with which
they are unfamiliar, or at least less familiar than the occupants. Without means to ensure the occupants are unarmed, police could face
grave danger entering a criminal suspect’s home or hideout.

This case recognized both concessions to police, as the officers were mistaken as to the present ownership of the dwelling, and thus
took precautions against Rettele and Sadler to protect themselves from harm, even though they were not the suspects to whom the 9
mm handgun was registered.

How did the police justify searching Rettele and Sadler? Do you think police were justified in making a naked white couple get up
from bed when their warrant identifies four black suspects? How does the Court find this point reasonable?

What if the suspects were all described as being over 6 feet tall and more than 250 pounds and Rettele and Sadler were under 5’6” tall
and 150 pounds? Is the Court concerned with the difference in appearance between the suspects described and the persons searched? If
not, why not?

What if the bedroom police entered contained Rettele’s 14-year-old daughter, likewise sleeping without clothing--would police be
reasonable to make her get up and stand before them at gunpoint? What if the daughter were having a slumber party—could police
make them all stand nude for a few minutes to ensure none of them had a gun?

What if instead of a couple minutes, police had made Rettele and Sadler stand nude for an hour while they conducted a thorough
search of the home? Would the police’s conduct be reasonable if a strong cold wind were blowing through an open bedroom window
and Rettele and Sadler were obviously shivering when they rose from bed?

If Rettele and Sadler had been having sex when police entered, would the police’s conduct have been reasonable?

Are you troubled by the fact that the information police relied upon to enter this home and roust an innocent couple from bed at
gunpoint was three months’ old? What if it were a year old?

If Rettele and Sadler were black, would police have been reasonable to arrest them both and cart them down to the station regardless
of what they asked or how they explained that this was a mistake?

While the court ruled that there was no constitutional violation in this case, do you think that Rettele and Sadler should still be
entitled to some sort of compensation? Should there be some sort of fund set up by the police to compensate people when these types
of mistakes are made? Does the government have an obligation to provide some sort of recourse?
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SUMMARY: A Georgia public school did not violate a student’s
First Amendment rights when it suspended her for ten days for writing
a violent essay about her dream of shooting and killing her math
teacher, showing the essay to another student, and refusing to give the
notebook containing the essay to a teacher who demanded it. The
United States Court of Appeals for the Eleventh Circuit decided Boim v.
Fulton County School District on July 31, 2007.
BACKGROUND: In October 2003, Rachel Boim gave a fellow

student a notebook during her fifth period art class. The teacher
observed the other student writing in the notebook and told him to
put it away and do his own class work. About five minutes later, the
teacher noticed that the student had the notebook in his lap. He asked
for the notebook, but the student passed it to Boim.

The teacher approached Boim and told her to give him the
notebook. She said no, said he would have to say please, and put the
notebook in her book bag. Boim then withdrew a notebook and
handed it to the teacher, but the teacher observed that it was not the
same one. He demanded the other notebook until Boim gave it to him.

Inside the notebook, the art teacher found an essay labeled
“Dream.” The essay, written in first person, began, “As I walk to school
from my sister[‘s] car my stomach ties itself in [k]nots....” It went on to
describe how the narrator had a gun in her purse. No one knew it and
she was scared. She described sitting through each class, her heart
pounding. She is waiting for sixth period. Once it arrives, the narrator
describes it as math class, with the teacher taking roll. The narrator says
she loathes him with every bone in her body. She stands up, pulls the
gun from her pocket and “BANG the force blows him back and every
one in class sits there in shock. BANG he falls to the floor and someone
lets out an ear piercing scream.” The narrator pockets the gun and runs
from the school. There is another BANG and she turns “just in time to
see the bullet rushing at me, almost like it’s in slow motion. Then the
bell rings and she awakes and goes to her next class.

Although labeled “Dream,” the essay startled the art teacher. He
took the notebook to school authorities. There were troubled by the
piece’s violent content and the fact that Boim did have math sixth
period with a male teacher. Told of the essay, the math teacher said he
felt shocked and threatened by the essay and was uncomfortable
continuing to teach Boim.

The principal suspended Boim for ten days and recommended that
she be expelled. She served the suspension but the school board
overturned the expulsion. Two years later, Boim sued the school for
violating her First Amendment rights. She also sought a court order
compelling the school to remove information about the suspension
from her records. The school filed for summary judgment and the
district court granted the motions. Boim appealed to the Eleventh
Circuit Court of Appeals.
ANALYSIS: Schools are a special context within First Amendment

law. Because schooling’s purpose is to prepare students to be solid,
active citizens, courts have been reluctant to remove all free speech
rights. Yet schools have a legal duty to maintain order and student
safety, as well as to provide a suitable education. Courts therefore
balance a student’s right of expression against the school’s duty to
fulfill its obligations to the student body. Schools are not free to
squelch all speech with which they disagree, but they do have power
and discretion to stop disruptive or threatening conduct.

Boim argued that her free speech rights protected the essay her art
teacher took from her and shared with school officials. She wanted
compensation for being punished for what she wrote and also wanted
the court to order the school to remove from its files information
concerning her suspension.

The school countered that Boim’s essay and conduct violated
legitimate school rules and that its actions were therefore lawful. The
rules prohibited threats of bodily harm, disregard of school rules or
commands, and disrespectful conduct.

Whether Boim’s speech was protected turned on its content.
“Dream” was undeniably violent, describing the handgun murder of a
sixth-period math teacher by the narrator. Twenty years ago, such
words might seem strange yet distant. In more recent years, however,
gun violence at schools has become a grim reality, with numerous well
publicized incidents of fatal shootings by students at schools in various
states. The court noted that within the previous five years, a student at
another school less than an hour away had shot and injured six
students. Less than two months before, a freshman had been arrested
with a handgun at a school twenty minutes away. Finally, the court,
like school officials, was concerned with the close parallel between the
essay and Boim’s actual school day: the narrator describes shooting and
killing her male math teacher during sixth period; Boim had math
during sixth period with a male teacher.

Boim also chose to bring the essay to school and to share it with a
fellow student during fifth-period class. Sharing the essay on school
grounds was disruptive. In support of its conclusion that Boim’s words
were threatening and not constitutionally protected, the court
considered an alternative scenario where officials took no action and
Boim came to school and shot the teacher. Letting this violent essay,
comporting to actual details in Boim’s life, go unaddressed would then
seem quite unreasonable on the school’s part. In these violent times,
the school did not overstep constitutional boundaries in suspending
Boim for a violent essay with details similar to real life.

Because Boim had no Free Speech right to create the essay and share
it at school, she had no right to suppress disciplinary records
addressing her infractions.
EXCERPTS FROM THE COURT’S OPINION (By Judge

Dubina): “In our own circuit, we have held that school officials ‘must
have the flexibility to control the tenor and contours of student speech
within school walls or on school property, even if such speech does not
result in a reasonable fear of immediate disruption.’ Nevertheless,
student speech must at least ‘be likely to cause a ‘material and
substantial’ disruption, . . . and more than a brief, easily overlooked, de
minimis impact, before it may be curtailed.’ ‘Under the Burnside
standard, student expression may unquestionably be regulated when
doing so ‘contributes to the maintenance of order and decorum within
the educational system.’

“There is no question that Rachel’s writing constitutes expression.
After reviewing the record, reading the parties’ briefs, and having the
benefit of oral argument, we conclude that Rachel’s actions, in writing
the passage in her notebook, wherein she describes taking a gun into
her sixth period classroom and shooting her teacher in front of other
students, and then giving that notebook to another student, clearly
caused and was reasonably likely to further cause a material and
substantial disruption to the “maintenance of order and decorum”
within RHS.

“[I] this climate of increasing school violence and government
oversight, and in light of schools’ indisputably compelling interest in
acting quickly to prevent violence on school property, especially during
regular school hours, we must conclude that the defendants did not
violate Rachel’s First Amendment rights. We can only imagine what
would have happened if the school officials, after learning of Rachel’s
writing, did nothing about it and the next day Rachel did in fact come
to school with a gun and shoot and kill her math teacher. In our view,
it is imperative that school officials have the discretion and authority
to deal with incidents like the one they faced in this case. Recently ...
the Supreme Court broadly held that ‘[t]he special characteristics of the
school environment and the governmental interest in stopping student
drug abuse . . . allow schools to restrict student expression that they
reasonably regard as promoting illegal drug use.’ That same rationale
applies equally, if not more strongly, to speech reasonably construed as
a threat of school violence.

“Just as there is no First Amendment right to falsely yell ‘fire’ in a
crowded theater, or to knowingly make false comments regarding the
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possession of an explosive device while on board an aircraft, there
also is no First Amendment right allowing a student to knowingly
make comments, whether oral or written, that reasonably could be
perceived as a threat of school violence, whether general or specific,
while on school property during the school day. To quote Justice
Holmes ... ‘We admit that in many places and in ordinary times
[Rachel] in saying all that was said . . . would have been within [her]
constitutional rights. But the character of every act depends upon the
circumstances in which it is done.’

“Literary merit and technique notwithstanding, without doubt,

Rachel’s first-person narrative could reasonably be construed as a
threat of physical violence against her sixth-period math teacher. That
Rachel does not appear to have purposely disseminated the narrative
is immaterial in this context. By taking the narrative to school and
failing to exercise strict control over the notebook in which it was
written, Rachel increased the likelihood to the point of certainty that
the narrative would be seen by others, whether by other students or a
teacher. Consequently, Rachel created an appreciable risk of
disrupting RHS in a way that, regrettably, is not a matter of mere
speculation or paranoia.”

Courtroom & Classroom is published monthly September through May
(9 times each school year). Annual subscription cost -- $55.
To order, write Courtroom & Classroom, 1555 Edgcumbe Road,
St. Paul, MN 55116-2304. Phone 651-690-5155. FAX 651-698-8394.
Or, visit our web site, www.courtroomclassroom.com.

For an INDEX and TABLE OF CONTENTS to back issues, or to download
back issues, visit our web site, www.courtroomclassroom.com.
Please direct your e-mail inquiries to Publisher, John C. Smith. E-mail address:
smith@courtroomclassroom.com.

Permission is granted to subscribers to
reproduce this newsletter for use in their classroom

1555 Edgcumbe Road
St. Paul, MN 55116-2304

© 2007 JWS Development

COMMENTS & QUESTIONS
1. Did Rachel Boim write Dreams as a class assignment?
2. Was Rachel the one looking at the notebook during class?
3. Who does the narrator of her story attack and how?
No right is more strongly protected under the Constitution than the right of free speech. In “traditional public forums,” like public streets

and parks, the government can infringe speech only under very narrow circumstances. If the infringement goes to the content of the speech,
rather than simply its “time, place and manner,” the infringement must be narrowly tailored to further a compelling government interest. (Note
that constitutional protections apply only against the government, not private citizens. If your neighbor offers to take you fishing with his son
and you get angry with him and call him a jerk, he can rescind the offer and there will be no constitutional issue.)

Boim’s conduct took place within a school, where speech is not as broadly protected as in a “traditional public forum.” That’s because, while
streets and parks are generally open to public use of any legal sort, schools are not. A school’s function is to educate students so they may
become good, productive citizens. To advance that mission and maintain order and safety on school grounds, teachers and school officials must
be able to control student behavior, that can disrupt the learning environment, even speech.

How much freedom a person has to speak depends on the nature of the “forum”--the place where the person wants to speak--and the nature
of the speech. As the Supreme Court has held, no one has the right to enter a crowded theater and shout “fire!,” nor make a false bomb threat
on an airplane. Boim’s violent essay with details similar to her own circumstances at her school was disruptive and threatening. School officials
were within their authority to punish her for such expression when she took it to school and shared it with at least one other student in class.

If Rachel didn’t want anyone to see the notebook, especially teachers, can it be a threat? Does speech not heard (or read) by the person it
supposedly threatens actually threaten that person?

Did Rachel disrupt the learning environment, or was it another student who did? If the disruption and fear resulted from the art teacher’s
passing the notebook to school officials and the math teacher, is it fair to blame Rachel and say she acted threateningly?

Was Rachel trying to scare her math teacher? What if Rachel had tested out of math that year and therefore had no math class and no math
teacher--would her essay still be threatening? What if the narrator in Dreams shot her teacher with a paintball gun that went “SPLAT in red... It
looked like his face was blown off, but not really! My dream was only a joke! Now my math teacher is mad at me. He says he has his own
paintball gun and I better watch out!”?

If Rachel’s narrator said she wanted to make a big bomb and blow up the Army so they couldn’t make any more war, should she be
suspended? What if she wrote, “I hope that Mr. Allen, my math teacher, is at the base when it goes off. He’s in the reserves and he’s mean!”?

Can students paint pictures of cowboys shooting each other with guns in art class? Could a school suspend a student for having the owner’s
manual for a Glock 9 mm handgun in his locker?

Assume (this was not in the case) that several female students had spread rumors that themath teacher hadmade passes at them or touched them
improperly. If in Dreams, themath teacher sexually assaulted the narrator and then she shot him, could the school suspend her? Is there a self-defense
component to free speech within a school? Could themath teacher say he felt threatened by her false claim that he was a violent offender?

What are the risks and problems with punishing people for things they say, rather than do?
Do you agree that schools should be able to monitor a student’s writings like they have done in this case? What limits would you put on the

contents of a student’s writings? What limits would you put on the school’s right to monitor the writings?


