
SUMMARY: Children born from frozen semen three and five
years after their father’s death were entitled to share in a trust
created for their father’s benefit by his father. The New York
Surrogate’s Court decided In the Matter of an Application to
Construe the Terms “Issue” and “Descendants” under agreements
dated December 31, 1969 on July 30, 2007.

BACKGROUND: On the last day of 1969, Martin B. executed
several trust documents to provide for his wife Abigail, their
children, and their children’s children, upon his death. The
documents empowered the trustees to distribute funds to his issue
(his own children) and his descendants for the rest of Abigail’s life,
after which the money held in trust would be distributed according
to her directions at death. The trust instruments described Martin
B.’s descendants in terms of his children’s “issue,” that is, their sons
or daughters.

Martin B. and Abigail had two sons, Lindsay and James. Son
James developed a fatal disease and died in January 2001. Martin B.
died six months later in July 2001. James had no children, that is no
issue, at the times of his death and Martin B.’s death. When he
learned he had a fatal disease, however, James placed frozen sperm
with a reproductive health center in the event his wife, Nancy,
wished to have children related to James after his death. In 2004 and
2006, Nancy did have children created with her eggs fertilized with
James’ sperm.

After these children were born, the trustees governing Martin B.’s
trusts asked the Surrogate Court of New York to decide whether these
children qualified as descendants and issue under the trusts—that is,
whether the trustees had authority to give trust funds to these
children born three and five years after their own father’s death,
which itself occurred before Martin B. died.

ANALYSIS: While several states have passed laws addressing the
issue of children born through biotechnology well after their
parent’s death (i.e., after more than 9 months, the term for natural
pregnancy), New York has not done so. The court was therefore left
to draw on the practices of other states as well as on other legal
principles and scholarly commentary.

The court determined that allowing Nancy’s children, born from
James’ genetic material years after his death, to share in the trusts
was the correct approach in this case. James had deliberately placed
his semen with a reproductive center for the purpose of fathering
children after death in the event Nancy wished to do so. The
children’s birth was therefore contemplated and desired by both
parents at the time of death. In this case, where the children’s birth
could be anticipated while their father was still alive and they were
created through his desire to have children with his wife, the
children were entitled to share in Martin B.’s trusts as his
descendants and James’ issue.

Because the court was asked to decide a “question of first
impression”—one sure to arise again as medical technology expands
reproductive options and timeframes—the court sent its opinion to
the state judiciary committee and state legislature.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Roth): “Compounding the problem, as the authors of the
foregoing studies have observed, decisions and enactments from
earlier times-when human reproduction was in all cases a natural
and uniform process-do not fit the needs of this more complex era.
These new issues, however, are being discussed and in some
jurisdictions have been the subject of legislation or judicial
decisions. But, as will be discussed below, neither New York nor the
District of Columbia, the governing jurisdictions, has a statute
directly considering the rights of post-conceived children. In this
case legislative action has not kept pace with the progress of science.
In the absence of binding authority, courts must turn to less
immediate sources for a reflection of the public’s evolving attitude
toward assisted reproduction-including statutes in other
jurisdictions, model codes, scholarly discussions and Restatements of
the law.

“We turn first to the laws of the governing jurisdictions. At
present, the right of a posthumous child to inherit or as an after-
born child under a will is limited to a child conceived during the
decedent’s lifetime. Indeed, a recent amendment to [our law] was
specifically intended to make it clear that a post-conceived child is
excluded from sharing in the parent’s estate as an ‘after-born’
(absent some provision in the will to the contrary). Such limitation
was intended to ensure certainty in identifying persons interested in
an estate and finality in its distribution. It, however, is by its terms
applicable only to wills and to ‘after-borns’ who are children of the
testators themselves and not children of third parties. Moreover, the
concerns related to winding up a decedent’s estate differ from those
related to identifying whether a class disposition to a grantor’s issue
includes a child conceived after the father’s death but before the
disposition became effective.

“With respect to future interests, both the District of Columbia
and New York have statutes that ostensibly bear upon the status of a
post-conceived child. In [Washington, (where James’ family
presumably lived)], the one statutory reference to posthumous
children... provides that, ‘[w]here a future estate shall be limited to
heirs, or issue, or children, posthumous children shall be entitled to
take in the same manner as if living at the death of their parent....’
New York has a very similar statute, which provides in relevant part
that, ‘[w]here a future estate is limited to children, distributees, heirs
or issue, posthumous children are entitled to take in the same
manner as if living at the death of their ancestors.’ In addition, [the
law] provides that a posthumous child may share as a member of a
class if such child was conceived before the disposition became
effective.
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“Each of the above statutes read literally would allow post-
conceived children-who are indisputably ‘posthumous’-to claim
benefits as biological offspring. But such statutes were enacted long
before anyone anticipated that children could be conceived after the
death of the biological parent....

“Under the Uniform Parentage Act, a man who provides semen, or
consents to assisted reproduction by a woman... with the intent to
become a father is the parent of the child who is born as a result.
Both the man and the woman must consent in writing to the
recognition of the man as the father. The UPA has also addressed the
situation where the potential parent dies before the act of assisted
reproduction has been performed. In such situation, decedent is the
parent of the child if decedent agreed to the use of assisted
reproduction after his death.

“The legislatures and the courts have tried to balance competing
interests. On the one hand, certainty and finality are critical to the
public interests in the orderly administration of estates. On the other
hand, the human desire to have children, albeit by biotechnology,
deserves respect, as do the rights of the children born as a result of
such scientific advances. To achieve such balance, the statutes, for
example, require written consent to the use of genetic material after
death and establish a cut-off date by which the child must be
conceived. It is noted parenthetically that in this regard an affidavit
has been submitted here stating that all of James’s cryopreserved
sperm has been destroyed, thereby closing the class of his children.

“Finally, we turn to the instruments presently before the court.
Although it cannot be said that in 1969 the Grantor contemplated
that his ‘issue’ or ‘descendants’ would include children who were
conceived after his son’s death, the absence of specific intent should
not necessarily preclude a determination that such children are
members of the class of issue. Indeed, it is noted that the Restatement

of Property suggests that ‘[u]nless the language or circumstances
indicate that the transferor had a different intention, a child of
assisted reproduction [be] treated for class-gift purposes as a child of a
person who consented to function as a parent to the child and who
functioned in that capacity or was prevented from doing so by an
event such as death or incapacity.’

“The rationale of the Restatement, Matter of Anonymous and
section 73 of the Domestic Relations Law should be applied here,
namely, if an individual considers a child to be his or her own,
society through its laws should do so as well. It is noted that a similar
rationale was endorsed by our State’s highest court with respect to the
beneficial interests of adopted children. Accordingly, in the instant
case, these post-conceived infants should be treated as part of their
father’s family for all purposes. Simply put, where a governing
instrument is silent, children born of this new biotechnology with
the consent of their parent are entitled to the same rights ‘for all
purposes as those of a natural child.’

“Although James probably assumed that any children born as a
result of the use of his preserved semen would share in his family’s
trusts, his intention is not controlling here. For purposes of
determining the beneficiaries of these trusts, the controlling factor is
the Grantor’s intent as gleaned from a reading of the trust
agreements. Such instruments provide that, upon the death of the
Grantor’s wife, the trust fund would benefit his sons and their
families equally. In view of such overall dispositive scheme, a
sympathetic reading of these instruments warrants the conclusion
that the Grantor intended all members of his bloodline to receive
their share.

“Based upon all of the foregoing, it is concluded that James
Mitchell and Warren are ‘issue’ and ‘descendants’ for all purposes of
these trusts.”
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COMMENTS & QUESTIONS
1. Who are Martin B., Abigail, James and Nancy?

2. Who died first—Martin B. or James?

3. Did James father any children while he was alive?

Modern reproductive medicine has changed legal concepts going back to the earliest days of Anglo-American law (our law, with its
heavy reliance on English legal concepts). Property owners in our legal system have the right to dispose of their property at death. To avoid
unresolved legal questions stretching indefinitely, the law in this area favors finality. A person makes a will or trust or other document to be
enforced when he or she dies. At the time of death, the law wishes to close the “class” of potential recipients so they can be determined and
the property distributed according to the deceased property owner’s wishes.

Swift resolution of property distributions is not the court’s only concern. The legal system reflects society’s values and therefore places
great emphasis on providing for children. Children enter the world at their parents’ discretion and once they are born, the law favors their
interests because they are unable to provide for themselves. This case placed the law’s presumption in favor of resolving the class of
potential claimants upon a property owner’s death in tension with its emphasis on providing for children.

If people can have children through frozen genetic matter at any time, why rush to determine who is entitled to share in a will or trust?

Who is responsible for caring for James’ children born several years after his death? Does it make sense to give them some of the money
Martin B. left to his descendants? Did Martin B. know these children would be born? Did James?

If instead of having children with James’ frozen genetic material, Nancy had gone to a “sperm bank,” should those kids be allowed to
share in Martin B.’s trust? Are their needs any different if they have a different father?

What if James gave his sperm to a sperm bank and a woman other than Nancy bore children for which he was genetic father—should
those kids share in the trusts Martin B. created?

Since children can’t choose their parents or when they’re born, is the law being arbitrary when it says children born 3 years after a
parent’s death can share in a will or trust, but those born later can’t? Why do laws say such things?

It seems that Nancy is in control of the distribution of some of the assets from the trust. What if she has more children from the frozen
sperm? This would decrease the amount of money available to the other descendents. Is this fair?
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SUMMARY: Adult teacher could not suppress sexually explicit
taped conversations he had with a minor because the girl’s father
could provide her vicarious consent to tape them. The Iowa
Supreme Court decided State v. Spencer on August 3, 2007.

BACKGROUND: Jeffrey Spencer taught at Linehan School,
which serves students with scholastic or behavioral problems. A.T.,
a thirteen year old, transferred to the school in 2005. Spencer, who
was 42 years old, was one of her teachers.

A.T.’s father, Arnold Thompson, became suspicious that his
daughter and Spencer were involved in a relationship. Spencer had
called the home several times and his daughter was evasive when
Thompson asked her about him. Once in the summer, Thompson
was home from work during the day. The phone rang late in the
morning and he answered. It was Spencer, who sounded surprised.
He asked to talk to A.T. Such a call to his teenaged daughter during
the summer supported Thompson’s suspicions.

A.T. did not want her father asking about Spencer. She asked her
father if he was taping her phone conversations. Thompson said no,
and at the time, he was not. But his daughter’s behavior continued
to suggest something was going on. Seeking to protect his daughter,
Thompson began recording her calls. These tapes captured a
sexually explicit conversation between his daughter and her
teacher. Thompson went to the police.

Concerned about whether the tape recordings were lawful, the
police did not listen to them. Instead, they told Thompson to
describe the conversations he had recorded. Based on his
description, they conducted an investigation. In September 2005,
they arrested Spencer. The prosecutor charged him with sexual
exploitation, indecent contact with a child, and lascivious contact
with a minor under Iowa law.

Spencer pled not guilty and filed a motion to suppress the
recorded conversations. He argued that because neither he nor A.T.
had consented to the taping, the recordings violated the Iowa
Interception of Communications Act. The state argued that
Thompson could consent for his minor daughter under the doctrine
of vicarious consent. The district court granted Spencer’s motion.
Because vicarious consent was an issue not yet settled in Iowa law,
the state asked the Iowa Supreme Court to review whether it could
be applied to allow Thompson’s recordings.

ANALYSIS: Iowa’s Interception of Communications Act
prevents eavesdropping on phone conversations. The law does not
apply where a party to the conversation consents to the
interception (for example, a company taping its customer service
calls). Neither A.T. nor Spencer told Thompson he could record the
conversation. The state argued that Thompson could consent on
behalf of his minor daughter.

Some jurisdictions permit a parent to consent on a child’s behalf
if it is in the child’s best interest. Iowa courts had not ruled on this
issue. The state argued that the court should adopt vicarious
consent in this situation—where a parent acts to protect his child
from harm.

The court looked at jurisdictions that accept and that reject
vicarious liability. Iowa’s law is very close to the federal law on
intercepting communications. Federal courts have interpreted its
consent exception to include vicarious consent for a minor, even
though vicarious consent is not mentioned. Other jurisdictions that
recognized vicarious consent likewise had statutes similar to Iowa’s.

By contrast, the court concluded that states rejecting vicarious
consent had dissimilar laws; for example, laws requiring consent of
both parties to the conversation or laws explicitly recognized as
providing more protection than federal law.

In light of their comparison and the importance of a parent’s
ability to protect a child from harm, the Iowa Supreme Court
recognized vicarious consent as an exception to its law. It applied
the exception in the current case. So long as Thompson’s taping was
based on a good faith, objectively reasonable basis, the recordings
were admissible against Spencer. The court therefore sent the case
back to the district court, instructing it to determine whether
Thompson’s behavior qualified for the vicarious consent exception.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Wiggins): “If prior consent is obtained, the contents of the
communication and any derivative evidence may be admitted ‘in a
criminal proceeding in any court of the United States or of this state
or in any federal or state grand jury proceeding.’ Therefore, in order
to decide whether the district court correctly barred the recordings
from evidence, we must determine whether [our law allows]
Thompson to vicariously consent to the recording of conversations
between A.T. and Spencer.

“Currently, [it] does not specifically provide for a parent or
guardian to consent to the interception of his or her minor child’s
communications. Spencer argues because there is no explicit
statutory provision creating a vicarious consent exception and the
Iowa legislature included two consent exceptions and an operator
exception, ‘it is presumed and inferred that [the legislature]
intended to exclude all other exceptions.’ However, the issue is not
whether the legislature meant to adopt another exception to [the
law]; instead this court is determining whether the present consent
exception is satisfied when the consent of a minor party to the
conversation is given by that minor’s parent or guardian.

“Under the laws of this state, the legislature has frequently
examined the concept of consent when applied to minors. We find
the legislature has not applied this concept consistently. For
example, the legislature has enacted several statutes prohibiting a
minor from consenting to certain acts. A minor cannot consent to
having sex until the minor is fourteen and only then in limited
circumstances as provided by law. For a minor under the age of
fourteen, both parents are required to consent in writing to the
minor child’s name change. The legislature does not allow a minor
to consent to an abortion procedure without parental notification
or compliance with a judicial bypass procedure. A minor cannot
obtain a driver’s license without the consent of a parent or
guardian. The legislature also prohibits a minor from marrying
without the consent of a parent or compliance with a judicial
bypass procedure if the minor is sixteen or seventeen years old.

“On the other hand, the legislature has provided minors the
right to consent in a few instances. For example, minors are bound
by all contracts, unless the minor disaffirms the contract as
provided by law. A minor can maintain a deposit account with a
state bank without the consent of a parent, guardian, or conservator
and with the same effect as though the minor were an adult. These
statutes illustrate that in order to account for a minor’s vulnerability
and a minor’s inability to make sound judgments about certain
conduct, Iowa’s legislative policy ordinarily requires a parent’s or
guardian’s input. With this in mind, we find the definition of the
word ‘consent’ as used in [our law] is ambiguous when applied to

Parent Could Tape Child’s Phone Conversations
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minors. To resolve this ambiguity, this court must determine the
legislative intent behind the statute.

“The federal interception of communications act contains a
consent exception that nearly mirrors the language of the consent
exception in the Iowa interception of communications act. The
federal exception states:

It shall not be unlawful under this chapter for a person not
acting under color of law to intercept a wire, oral, or
electronic communication where such person is a party to
the communication or where one of the parties to the
communication has given prior consent to such interception
unless such communication is intercepted for the purpose of
committing any criminal or tortious act in violation of the
Constitution or laws of the United States or of any State.

“The federal courts have interpreted this consent exception in
the federal act to allow a minor’s parent or guardian to provide that
minor’s prior consent to intercept a wire, oral, or electronic
communication of that minor. This exception has been stated as
follows:

[A]s long as the guardian has a good faith, objectively
reasonable basis for believing that it is necessary and in the
best interest of the child to consent on behalf of his or her
minor child to the taping of telephone conversations, the
guardian may vicariously consent on behalf of the child to
the recording.

“Thus, the motive or purpose of the parent or guardian in
recording the conversation is an important factor in determining
whether a parent or guardian can vicariously consent for his or her
minor child.
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COMMENTS & QUESTIONS
1. Who are Jeffrey Spencer and Arnold Thompson?

2. Why did Thompson distrust Spencer?

3. Was A.T. frank with her father? Did the law require her to be?

Courts must often decide the extent of minors’ rights. As a society, we want to empower youth to care and think for themselves so that
by adulthood, they are prepared to meet their own needs and better their communities. Yet the term “minor” is used in the law to describe a
person who has not reached the level of maturity or control necessary to partake in certain activities or assume certain responsibilities.
Adults must protect or advise them under these circumstances.

The Supreme Court has determined that the Constitution embodies a right to privacy. Minors enjoy this right, but subject to certain
exceptions courts have identified that advance minors’ interests. Courts do not want the privacy protection turned against children by
hiding criminal activity against them. Certain behavior legal between adults is unlawful between an adult and a child—because of lack of
maturity, control, wisdom. Vicarious consent allows parents to prevent laws against eavesdropping from hiding crimes such as sexual
exploitation of a child by permitting the parent to consent on the child’s behalf.

If the law did not require A.T. to disclose the relationship, why would it allow her father to violate an anti-eavesdropping law to discover
it?

Is a 13-year-old unaware of what is going on in her life? Does she know what sex is? Throughout history there have been marriages
involving children as young as 13. Are these relationships unjust? If A.T. wants to date Spencer, should she be allowed to do so? Is she old
enough to consent on her own to such a relationship?

Apart from the exploitation issue, are there reasons society should disfavor relationships between someone in middle age and a young
teenager?

Would you be happy if your parents taped your conversations? What if they discovered an intimate relationship between you and
someone your age? Why is the law less concerned about that than a relationship with someone your parents’ age?

The court talks about a number of situations where a minor is and is not able to “consent” to certain activity. Do you agree with the
examples given by the court? Are there other areas where you think minors should or should not be able to consent to certain activity?

In fact, in Pollock the court was unable to grant summary judgment because it found “there [were] questions of material fact as to [the
parent’s] motivation in taping the conversations.

“The Supreme Court and this court have held it is ‘the fundamental right of parents to make decisions concerning the care, custody, and
control of their children. Further, parents have a duty to protect their children because children ‘often lack the experience, perspective, and
judgment to recognize and avoid choices that could be detrimental to them.’ Thus, in the context of [our law], we conclude a minor child’s
right to privacy is not violated when a parent or guardian vicariously consents for that minor consistent with the protections provided by
the Pollock test.
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SUMMARY: The families of men wrongfully imprisoned for
decades on the basis of testimony secured by the FBI from a witness
they knew to be lying were entitled to recover $101million from the
government under the Federal Tort Claims Act. The United States
District Court for the District of Massachusetts decided Limone v.
United States on July 26, 2007.
BACKGROUND: During the 1960s, the Federal Bureau of

Investigation focused its efforts on shutting down organized crime—
specifically the mafia or “La Cosa Nostra” (LCN). The Boston office
focused on mob activity in New England. The leader of the crime
organization in that region was Raymond Patriarca. In 1962, the FBI
placed an illegal wiretap (without a warrant) on Patriarca’s business
phone in Providence, Rhode Island. Through the line, the FBI overheard
conversations on past, present and future crimes.

In addition to the phone tap, the Bureau developed contacts deep
within the mafia—men with relationships to Patriarca. Among these
contacts was Joseph “The Animal” Barboza. The two FBI agents who
worked most closely with Barboza were Dennis Condon and H. Paul
Rico. They wanted Barboza to become a government witness against the
mob. To advance this goal, they met with Barboza regularly, paid him,
advised him, and also manipulated him by feeding his friends, also FBI
contacts, specific information they knew would be passed to him.

Through the phone tap, the Boston FBI learned that Barboza and
another informant, Jimmy Flemmi, wanted Patriarca’s permission to
kill Teddy Deegan. Along with several other men, Barboza and Flemmi
did kill Deegan in March 1965. During the next two years, Barboza met
with agents Rico and Condon and discussed various criminal activities,
including the Deegan murder.

The FBI had solid evidence about who had killed Deegan. They had
the intercepted phone conversation plus a half-dozen names secured
from informants and a local police chief, who passed the scene before
the shooting. The FBI’s purpose was to bring down the mob, yet they
wanted to proceed carefully so they could nail top people. The FBI knew
Barboza and another informant were in on the Deegan killing. They did
not want those deep mob contacts going to prison.

While local authorities wanted a conviction in the Deegan case, they
had little evidence. They had no access to or knowledge of the FBI’s wire
tap and informants. Condon and Rico wanted Barboza to testify about
the crime even though he had refused to implicate Flemmi and was not
going to implicate himself. In September 1967, two years after the
murder, Barboza mentioned four names the FBI had never heard before:
Peter Limone, Joseph Salvati, Henry Tameleo and Louis Greco. These
men were arrested for Deegan’s gangland slaying.

Before trial, FBI agents Rico and Condon met with Barboza
numerous times to prepare him. They also met with other witnesses to
insure that their stories matched up with Barboza’s. At trial Barboza
fingered Limone, Salvati, Tameleo and Greco. All four men were
convicted and sent to prison; all but Salvati were sentenced to death.
(The death sentences were later vacated.) In 1970 Barboza signed an
affidavit recanting his testimony accusing the four innocent men but he
withdrew it on pressure from the FBI.

Greco and Tameleo died in prison. Limone and Salvati served nearly
30 years. Both made repeated efforts to have their convictions
overturned. Only when another case in 1995 revealed serious
misconduct at the Boston FBI office did information exonerating
Limone and Salvati begin to come to light. Ultimately both men were
freed.

Limone and Salvati, along with Tameleo’s and Greco’s families, sued
the FBI under the Federal Tort Claims Act seeking damages for their
decades of wrongful imprisonment and the suffering it caused to them
and their families.

ANALYSIS: The Federal Tort Claims Act allows persons injured by
the negligent or wrongful acts or omissions of government employees

or agents to sue the government for redress. Plaintiffs must show that
they would have a right to recover under the laws of the state where the
alleged conduct occurred and that it occurred within the scope of the
federal employee’s employment.

Plaintiffs sued for malicious prosecution under Massachusetts law.
This claim required them to show that the government 1) instituted
criminal proceedings, 2) with malice, 3) without probable cause, and 4)
that the proceedings terminated in plaintiffs’ favor. The federal
government argued that it did not institute proceedings, but merely
provided a witness to a prosecution brought by local authorities.
Further, even if the court found they had instituted proceedings, the
government argued that it had probable cause to do so. But the law
protects only those who provide information for a prosecution in good
faith. Because the FBI knew that its information was no good, and
withheld evidence showing that Limone and the others were not
involved, they could not claim good faith. They deliberately hindered
the justice system from discovering the truth. Their conduct amounted
to malice and, by the time of these proceedings three decades on,
Limone and the others finally had an outcome in their favor.

Limone and the others also argued that the FBI had engaged in civil
conspiracy, intentionally inflicted emotional distress, and been
negligent in its investigations and in supervising Condon and Rico. The
civil conspiracy claim argued that the FBI had acted in unison to wield
a “peculiar power of coercion” over Barboza that would not have been
possible by an individual. The court found they had wielded such a
power by rewarding, protecting and immunizing Barboza to keep him
from changing his story.

The court found the FBI’s behavior in protecting a killer, helping
him wrongly accuse innocent men, and withholding evidence for
decades that could have freed them, to be so outrageous that it likewise
upheld plaintiffs claims for intentional infliction of emotional distress,
negligence and negligent supervision.

To compensate Limone, Salvati and the Tameleo and Greco families,
the judge used the practice of other courts in awarding one million
dollars for each year of wrongful imprisonment. In all, she awarded the
plaintiffs $101 million.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Gertner): “Under the FTCA, the United States may be sued for torts
arising out of the negligent or wrongful acts or omissions of its
employees or agents. The FTCA operates as a waiver of the United
States’ sovereign immunity for such claims, but with some limitations.
In order to be attributed to the United States, the act or omission must
be one for which a private person could be sued under ‘the law of the
place where the act or omission occurred,’ and must have been
committed within the scope of the actor’s employment.

“Plaintiffs here bring claims under the state tort of malicious
prosecution. The common law of Massachusetts serves as ‘the law of the
place’ for FTCA purposes. To prove a claim for malicious prosecution in
Massachusetts, plaintiffs must show that defendant (1) instituted
criminal proceedings (2) with malice, (3) without probable cause, and
(4) that those proceedings terminated in plaintiffs’ favor.

“The government contests the [plaintiffs’ malicious prosecution]
claims on several levels. First, it argues that it did not initiate the
Deegan prosecution at all. As Rico noted, and as has been repeated as a
mantra throughout these proceedings, ‘all’ that the federal authorities
did was ‘supply a witness’ to the local police and the Suffolk County
District Attorney’s Office. The local authorities were ‘supposed to be
able to handle the case from there on,’ conduct their own investigation,
and exercise independent judgment. If Barboza, unprompted by the FBI
or other United States officials, decided to frame Limone, Tameleo,
Greco, and Salvati, and the state authorities missed it, the federal
defendant is not responsible.

“Second, if I conclude that the defendant initiated the prosecution,
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the government asserts that it had probable cause to do so. A
conviction is generally ‘conclusive proof’ of probable cause as a matter
of law.

“Since the government claimed it did not initiate this prosecution,
and that there was probable cause if it did, it does not address factors
three and four — malice and termination in favor of the accused. I find
against the government on all fronts. As it has done from the outset,
the government relies on legal categories that have no application to
the extraordinary facts at bar.

“On initiation: The case law immunizes those who provide
information in good faith to law enforcement officers, who, in turn,
make an independent decision about whether to bring charges. If the
charges turn out to be unfounded, the information-givers are protected.
But the FBI was more — far more — than an ordinary information-
giver. They were in de facto and active control of this prosecution. The
same FBI that praised Rico and Condon for their roles in the Deegan
convictions admitted as much; the ‘successful prosecution’ of the local
murder case was a ‘direct result’ of their ‘noteworthy development of a
pertinent witness.’ And apart from encomiums heaped on the two, the
facts establish the FBI’s substantial and ongoing influence. Without
Barboza, the state prosecution was going nowhere. And without the
federal government, their threats, their inducements, their protection,
and their preparation, there was no Barboza.

“Even if the FBI were not in de facto control of the Deegan
prosecution, they must nevertheless be held responsible for it. They
were not remotely good faith providers of information. On the
contrary, the information they provided was false and misleading;
critical exculpatory information was withheld, and they knew it.
Without this information, which was effectively locked away in the
FBI’s files, there could be no independent state investigation. In so
many words, the FBI said ‘just trust us’ to the state, and then vouched

for a perjurer.

“Finally, the FBI’s ‘initiation’ goes beyond the 1968 Deegan trial. It
continued to suppress exculpatory facts over the next thirty years, all
the while supporting Barboza until his death, ensuring that he would
never recant. Plaintiffs’ counsel, who filed motion after motion for a
new trial, the courts that considered them, the parole boards that
reviewed successive commutation petitions, and the governors who
evaluated them could hardly act independently when they lacked an
accurate picture of what had happened, who Barboza was, or how false
his testimony had been.

“On probable cause: Probable cause requires an analysis of the
information available to the FBI at the time it initiated this prosecution.
Those facts include not only what Barboza said to the state authorities,
but what the FBI knew to be the case from all of its other sources —
information that did not amount to probable cause to believe that these
men had been involved in the Deegan murder. On the contrary, the FBI
had proof — substantial proof — that they had not been involved.

“While a conviction is ordinarily conclusive proof of probable cause,
it is not so here. It cannot be so when it is ‘impeached on some ground
recognized by law, such as fraud, conspiracy, perjury or subornation of
perjury,’ and when those factors are the ‘sole foundation’ of the
conviction.

“Finally, the FBI’s misconduct was the sole cause of this conviction.
The government’s claim that the state had the relevant information in
its files is absurd. The state itself, in its comments before the
Massachusetts Superior Court, said otherwise, as did former Assistant
District Attorney Zalkind; moreover the record in the case makes it
clear. Nor was there any other intervening cause — no counsel
impropriety, conflict of interest, or ineffective assistance — which was
responsible for the result.”
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COMMENTS & QUESTIONS
1. Who was Raymond Patriarca?

2. What was his relationship to the FBI?

3. What was Joseph Barboza’s nickname? Who was he, and what was his significance in this case?

The legal system is not infallible. Often guilty people will go free from lack of evidence. The “beyond a reasonable doubt” standard in criminal
trials is tailored to keep innocent people from being convicted, acknowledging that criminals who have managed to leave little evidence and no
witnesses might get away with their crimes.

This case involves what probable cause was designed to avoid: four men who did not harm (and may not even have known) Teddy Deegan went
to prison for decades, convicted of murdering him. Because they did not kill him, there could be no conclusive truthful evidence that they did.
What put these men in prison was false evidence. Presenting false material evidence in a trial is called perjury. Plaintiffs in this case argued that
Barboza perjured himself (the common way of saying committed perjury) by wrongfully and falsely identifying them as Deegan’s murderers. Their
claim against the FBI was rooted in subornation of perjury, which means causing someone else (Barboza) to perjure himself.

Perjury is a very serious crime for precisely the reasons illustrated by this case: it can bring devastating consequences to innocent people (often
while letting the actual criminals escape punishment). The judge’s findings of perjury and subornation of perjury were critical to her decision to
grant the plaintiffs claims for false prosecution. The perjury provided the basis for her to find the false prosecution elements of malice and no
probable cause.

To establish a false prosecution claim, the plaintiff must show that the defendant initiated prosecution. Did the FBI do that? If you think no,
how did their claim go forward?

When the FBI is confronting an organization as powerful and dangerous and steeped in criminal activity as the mob, should they be held to the
same standards as police addressing everyday crimes?

Limone and Tameleo were not model citizens. They had been convicted of lesser felonies than murder and were serving prison terms (Limone 7
years for aiding and abetting; Tameleo 3-5 years, crime unspecified in opinion) when Barboza accused them of Deegan’s murder. Is a felon getting
blamed for a bigger felony, even wrongly, so great an injustice to society? Is it an acceptable cost in the fight against organized crime?

The judge awarded the survivors of this injustice a total of $101 million. Is this too much? What does one lose, or how is one “injured,” when
wrongfully imprisoned? How were the family members “injured?”

The mafia is a far lesser force today than it was decades ago. Does that fact justify the behavior here? If you said yes, would your answer be the
same if none of the men involved had had any brushes with the law before their wrongful murder convictions?

Should every innocent person who might be convicted be entitled to some sort of compensation from the government? What if it was an
honest mistake in convicting the person? What if there was no intentional misconduct?
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SUMMARY: Under the Fifth Amendment, police had to stop
interrogating a murder and arson suspect as soon as he requested an
attorney. The Iowa Supreme Court decided State v. Harris on August 24,
2007.

BACKGROUND: In January 2003, a Lincoln Continental was set on
fire in Cedar Rapids. After extinguishing the blaze, authorities discovered
Joseph Harris’s burned body inside. There were three bullet wounds on
his head.

After a preliminary investigation, police sought Miguel Jones and
Kevin Harris. They arrested Jones for arson but Harris (no apparent
relation to Joseph) eluded police until August 23. He was arrested and
taken to the Cedar Rapids police station. Detective Doug Larison read
Harris the Miranda warning and then began questioning him, on
videotape, at 8:49 am.

At 9:50 Harris said, ‘if I need a lawyer, tell me now.’ Larison
responded, ‘that’s completely up to you.’ He then continued questioning
Harrison. Larison told him that he knew from his investigation that
Harris was involved. He encouraged Harris to tell his side of the story. At
10 am, Harris said, ‘I don’t want to talk about it. We’re going to do it
with a lawyer. That’s the way I got to go.’ Larison asked, ‘What do you
mean?’ Harris replied, ‘You got all these trick questions. I don’t
understand.’ ‘You want to do it with a lawyer, is that what you’re
saying?’ Larison continued. Harris answered, ‘Yeah, because I don’t
understand all these questions.’

Larison said, ‘You don’t trust us enough to do it without a lawyer?’
He then continued interrogating Harris. Eventually Harris said Jones
shot Joseph while the three of them were in the car, then threatened to
kill Harris if he didn’t burn the car and body. Harris did what Jones
demanded, but only because he was forced to, he said.

Harris was charged with arson and obstruction of justice. He filed a
motion to suppress his confession, arguing that Larison violated his Fifth
Amendment right to counsel. The district court denied the motion

ANALYSIS: The Fifth Amendment guarantees a criminal suspect the
right to speak to an attorney. The suspect does not have to exercise the
right and may say anything he or she wishes to police. But to prevent
police overreaching, the Supreme Court has determined that law
enforcement must inform a suspect of his right to speak to an attorney
before commencing an interrogation. This right, along with the right to
remain silent, is described by the famous Miranda warning, which the
Supreme Court has held police must recite to suspects to inform them of
their constitutional rights. If the suspect declines an attorney, or makes a
statement that is ambiguous as to his or desire for counsel, the
interrogation may continue if the warning has been given. Once a
suspect makes a clear request for an attorney, however, the interrogation
must cease until hired or appointed counsel is present.

Harris’s first statement on this subject was, ‘if I need a lawyer, tell me
now.’ Larison responded that the decision was completely up to him.
This exchange, the court held, was not a clear request for counsel. Ten
minutes later, this exchange ensued:

Harris: I don’t want to talk about it. We’re going to do it with a
lawyer. That’s the way I got to go.

Larison: What do you mean?

Harris: You got all these trick questions. I don’t understand.

Larison: You want to do it with a lawyer, is that what you’re
saying?

Harris: Yeah, because I don’t understand all these questions.

The court found this exchange unambiguous. Harris expresses in
clear terms his desire to do the interrogation ‘with a lawyer’ and that
‘that’s the way [he’s] got to go.’ Even if Larison was confused by that
statement, Harris reiterates it when Larison asks if he wants to do it with
a lawyer: ‘Yeah....’ When Larison asked if he had a lawyer, Harris said
that Dave Grinde had represented him before. Larison asked if Harris
wanted him to call Grinde. Harris replied, ‘Yeah, because these are trick

questions. If you get my story out of me, I want my lawyer to be there.’
Larison did not stop his questions, however. Instead, he asked, ‘You
don’t trust us to do it without a lawyer?’

The state argued that this statement was a rhetorical question or ‘a
mere observation,’ but the court said no. In the Miranda case, which
produced the famous Miranda warning recited regularly in cop shows
and movies, the Supreme Court specifically held that police may not
‘cajole’ a defendant into waiving his Fifth Amendment rights. It was
unconstitutional for Larison to continue questioning Harris beyond this
point.

After Larison went ahead, Harris eventually confessed to setting the
fire and witnessing the shooting. Larison then said he needed to call the
county attorney, since they decide who gets charged and who doesn’t.
He told Harris, ‘if I were to tell you we were only interested in the person
who pulled the trigger...’ and Harris replied, ‘Then I got you.’ Larison
said he would call the county attorney, then call Harris’s attorney and
they could all talk.

The county attorney arrived and offered Harris a deal. Harris was
angry over the offer. Larison said, ‘You have asked for an attorney
already so if you want to tell me what happened I have to make sure that
you’ve changed your mind and you don’t need an attorney here.’ Harris
replied, ‘Man, fuck the attorney. I’m in the right as far as I’m concerned.
I’m in the right.’

The state argued that through this exchange, Harris withdrew his
request for counsel. But the court rejected that argument. The
interrogation proceeded to this point in violation of the Constitution,
which required the questioning to cease upon Harris’s request earlier
that morning.

Finding a violation of Harris’s Fifth Amendment rights, the court
reversed his conviction and ordered a new trial. In that proceeding, the
state was prohibited from using anything Harris said to Larison after his
request for an attorney.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Streit): “The Fifth Amendment of the United States Constitution
guarantees ‘[n]o person . . . shall be compelled in any criminal case
to be a witness against himself.’ There is no similar provision in the
Iowa Constitution but the Fourteenth Amendment extends the
privilege against self-incrimination to state prosecutions.

“In the landmark decision of Miranda v. Arizona, the Supreme
Court held ‘the privilege against self-incrimination is jeopardized’
when an individual is subjected to custodial interrogation. [T]he
term ‘interrogation’ under Miranda refers not only to express
questioning, but also to any words or actions on the part of the
police (other than those normally attendant to arrest and custody)
that the police should know are reasonably likely to elicit an
incriminating response from the suspect.

“[W]hen an accused has invoked his right to have counsel
present during custodial interrogation, a valid waiver of that right
cannot be established by showing only that he responded to further
police-initiated custodial interrogation even if he has been advised
of his rights. In other words, ‘an accused, . . . having expressed his
desire to deal with the police only through counsel, is not subject to
further interrogation by the authorities until counsel has been made
available to him, unless the accused himself initiates further
communication, exchanges, or conversations with the police. But
even if a conversation . . . is initiated by the accused, where re-
interrogation follows, the burden remains upon the prosecution to
show that subsequent events indicated a waiver of the Fifth
Amendment right to have counsel present during the interrogation.
A valid waiver under these circumstances requires the individual to
‘evince a willingness and a desire for a generalized discussion about
the investigation.’
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“By asking ‘You don’t trust us enough to do it without a
lawyer?’ the detective deftly and subtly kept Harris talking. Shortly
thereafter, the detective resumed his interrogation. He said, ‘And
you want to get this behind you.’ Harris replied, ‘Hell yeah.’ The
detective said, ‘And get it out on the table. Tell us what really
happened.’ Harris responded, ‘Yup, because I ain’t got time for this,
man.’ The detective then asked, ‘Because you’re thinking what
we’re hearing isn’t the accurate truth?’ This dialogue, initiated by
the detective was impermissible because it was ‘reasonably likely to
elicit an incriminating response.’

“The State argues Harris waived his right to have an attorney....
However, it was inappropriate for the detective to continue
questioning Harris and as part of that questioning to act as a
conduit between the county attorney’s office and Harris, once
Harris requested an attorney. Any ‘deal’ should have been
negotiated by the attorney “Harris requested. There was no valid
reason to continue questioning Harris after his request to speak
with Mr. Grinde. If Mr. Grinde was unavailable, then Harris should
have been returned to his jail cell. It appears the detective was
hoping Harris would keep talking once he heard what the county
attorney was willing to offer. That is exactly what happened.

Miranda and its progeny make clear an interrogation must cease
once the suspect requests an attorney. Because the detective
continued to interrogate Harris after he asked to speak to an
attorney, there was no valid waiver. Consequently, Harris’s
statements made after he unambiguously asked for an attorney
should have been suppressed.

“The district court should have granted Harris’s motion to
suppress. The State argues it was harmless error to deny the
motion. Most federal constitutional errors, including the erroneous
admission of evidence in violation of a defendant’s Fifth
Amendment rights, do not require reversal if the error is harmless.
‘To establish harmless error, the State must “prove beyond a
reasonable doubt that the error complained of did not contribute
to the verdict obtained.”’ As for a nonconstitutional error, reversal
is ‘required if it appears the complaining party has suffered a
miscarriage of justice or his rights have been injuriously affected.’
While there was certainly other evidence to support the verdict,3
the district court’s findings of fact relied heavily on Harris’s
confession. We cannot say the confession had no affect on the
verdict. Thus, a new trial is required.”
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COMMENTS & QUESTIONS

1. What was Harris accused of?

2. Had he requested an attorney?

3. Did he ever say anything that called into question his desire for counsel?

A confession is a powerful tool for the prosecution. Once a person has admitted committing a crime, the jury is reluctant to find
otherwise. Yet confessions can be coerced, either through overt physical force or prolonged deprivations of such things as liberty, food,
water or the right to use the bathroom. While these practices may seem rare, physical abuse or threats of violence have been used
throughout history to send people to prison.

The Constitution’s drafters had witnessed and rebelled against abuses of power by the British. They were determined that the
government they created would protect individual liberties. The Fifth Amendment therefore entitles those suspected of a crime to refuse to
incriminate themselves. This is “the right to remain silent.” Complementing that protection is the right to legal counsel. While “ignorance
of the law is no excuse,” the drafters recognized that unsophisticated people might be manipulated into incriminating themselves or
others. For this reason, they provided criminal suspects to right to request an attorney to protect them. As the Supreme Court has
interpreted this right, once a suspect makes a clear request for counsel, police must cease their interrogation unless the suspect himself
initiates further discussion with the police.

Do you think Harris participated in this crime? If so, are you comfortable hampering the prosecutor’s ability to bring him to justice?
Must police encourage a criminal defendant to get a lawyer?

Do you think police actually cause people who didn’t commit a crime to say they did? Why would someone do that?

Is the Fifth Amendment still necessary, or is it a historical anomaly that hampers law enforcement?

Larison made Harris believe he was only interested in the shooter. Yet Harris was prosecuted for arson. Can police mislead a suspect in
an effort to get evidence?

Do we give criminals too many protections? Or do we need better individual protections against police?


