
SUMMARY: A Coalinga, California, resident did not invade a
college student’s privacy when he took from her MySpace page a
poem critical of the town and submitted it for publication in the
“letters” section of the local paper without her permission. The
California Court of Appeal, 5th District, decided Moreno v. Hanford
Sentinel on April 2, 2009.

BACKGROUND: Cynthia Moreno, a college student, posted on
her MySpace page an “ode” disparaging her home town Coalinga,
California. She left it on her online journal for six days, but then
decided to remove the post. Before she did, however, the principal of
Coalinga High School discovered it and, without Moreno’s knowledge
or permission, he submitted it to the local newspaper, the Coalinga
Record. Moreno’s younger sister was a student at the high school at
the time

Moreno had not used her full name in conjunction with the ode,
but it appeared elsewhere on her MySpace page and was taken and
published in the paper along with her poem. After publication, some
Coalinga residents got so worked up by the piece that they made
death threats to Moreno’s family. One resident even fired a gun at
their home.

As a result of the uproar caused by publication of the piece, the
Moreno family was forced to close a business they had operated for
20 years and move out of Coalinga. Cynthia and the family sued the
principal for invasion of privacy and intentional infliction of
emotional distress. The district court dismissed their claims and the
family appealed.

ANALYSIS: The California courts recognize four types of invasion
of privacy: 1) intrusion into private matters; 2) public disclosure of
private facts; 3) publicity placing a person in a false light; and 4)
misappropriation of a person’s name or likeness. The court identified
Cynthia’s claim as the second, public disclosure of private facts. To
recover under a privacy invasion claim, a California plaintiff must
demonstrate “public disclosure of a private fact that would be
offensive and objectionable to the reasonable person and is not of
legitimate public concern.” A failure to meet any one of these
elements defeats the claim.

The appeals court found that the facts underlying Cynthia’s claim,
which she had posted to MySpace, did not meet the legal standard for
privacy invasion. Because MySpace is a popular internet website that
can be accessed from computers around the world, information
intentionally posted there by a user cannot be considered private.
While private is not the same as secret—information securely guarded
against all disclosure—internet posting represented far greater access
than private facts disclosed to a few people. Cynthia had made her
thoughts available to anyone with a computer and internet
connection; her expressions were therefore public and not private.
The court therefore dismissed her privacy claim.

To establish her claim for emotional distress, Moreno was required
to show 1) outrageous conduct by a defendant; 2) intention to cause,
or reckless disregard of the probability of causing emotional distress;
3) emotional suffering; and 4) actual and proximate causation of the
emotional distress. Outrageous conduct must be “so extreme that it
exceeds all bounds tolerated in a civilized community.” California
leaves the initial determination of whether the conduct was
outrageous enough to support an emotional distress claim to the
court (rather than a jury). If reasonable minds could differ on the
question, however, it is appropriate for the jury to determine the
matter.

The appeals court determined that a reasonable person could
conclude that the principal, in helping to publish a piece that might
bring a strong public reaction against the family of one of his
students, had behaved outrageously. It was therefore a jury question
that should not have been dismissed. The court therefore reversed
dismissal of the intentional infliction of emotional distress claim and
remanded for a jury trial on that question.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Corona): “As noted above, a crucial ingredient of the applicable
invasion of privacy cause of action is a public disclosure of private
facts. A matter that is already public or that has previously become
part of the public domain is not private.

“Here, Cynthia publicized her opinions about Coalinga by posting
the Ode on myspace.com, a hugely popular internet site. Cynthia’s
affirmative act made her article available to any person with a
computer and thus opened it to the public eye. Under these
circumstances, no reasonable person would have had an expectation
of privacy regarding the published material.

“As pointed out by appellants, to be a private fact, the expectation
of privacy need not be absolute. Private is not equivalent to secret.
‘[T]he claim of a right of privacy is not ‘so much one of total secrecy
as it is of the right to define one’s circle of intimacy—to choose who
shall see beneath the quotidian mask.’ Information disclosed to a few
people may remain private. Nevertheless, the fact that Cynthia
expected a limited audience does not change the above analysis. By
posting the article on myspace.com, Cynthia opened the article to
the public at large. Her potential audience was vast. That Cynthia
removed the Ode from her online journal after six days is also of no
consequence. The publication was not so obscure or transient that it
was not accessed by others. The only place that Campbell could have
obtained a copy of the Ode was from the internet, either directly or
indirectly.

“Finally, Cynthia’s last name was not a private fact. Although her
online journal only used the name ‘Cynthia,’ it is clear that her
identity was readily ascertainable from her My Space page. Campbell
was able to attribute the article to her from the internet source. There
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is no allegation that Campbell obtained Cynthia’s identification from
a private source. In fact, Cynthia’s MySpace page included her
picture. Thus, Cynthia’s identity as the author of the Ode was public.
In disclosing Cynthia’s last name, Campbell was merely giving
further publicity to already public information. Such disclosure does
not provide a basis for the tort.

“However, conduct that might not otherwise be considered
extreme and outrageous may be found to be so if a (1) defendant
abuses a relation or position that gives him power to damage the
plaintiff’s interest; (2) knows the plaintiff is susceptible to injuries
through mental distress; or (3) acts intentionally or unreasonably
with the recognition that the acts are likely to result in illness
through mental distress.

“It is for the court to determine in the first instance whether the
defendant’s conduct may reasonably be regarded as so extreme and
outrageous as to permit recovery. In making this determination, the
court employs an objective standard applied to the actual conduct,
i.e., how reasonable people might view it, excluding from that
category those who are either overly sensitive or callous. But, where
reasonable men may differ, it is for the jury, subject to the control of

the court, to determine whether, in the particular case, the conduct
has been sufficiently extreme and outrageous to result in liability.
Here, the trial court concluded that Campbell’s conduct did not meet
the standard of outrageousness necessary to constitute a cause of
action for intentional infliction of emotional distress as a matter of
law.

“In stating their claim for intentional infliction of emotional
distress, appellants alleged that Campbell submitted the Ode to the
Coalinga Record, knowing he did not have permission to do so.
Appellants further alleged that Campbell engaged in this act to
punish appellants for the contents of the Ode and intended to cause
them emotional distress. Appellants contend that this conduct was
extreme and outrageous, especially in light of Campbell’s position as
Araceli’s principal.

“Based on these allegations, we conclude that reasonable people
may differ on whether Campbell’s actions were extreme and
outrageous. Accordingly, it is for a jury to make this determination.”

COMMENTS AND QUESTIONS

1. What did Cynthia Moreno post on her MySpace page?

2. Did anyone notice?

3. Is what she posted still up on her page? If not, what happened to it?

There are simple and important lessons to be learned from this case. Nothing that you post on the internet is private. You do not have
an expectation of privacy in anything you post on the internet, whether it be on MySpace, Facebook, or anywhere else. It does not matter
how long something is posted on the Internet. Once it is there, it is not private. The potential audience is vast. If you do not expect someone
(or everyone) to read it, do not write it on the internet. The same is true for pictures. If you do not want someone (or everyone) to see a
picture, do not post it on the internet. Once it is there, it is potentially there forever.

Do you agree that anything posted to the internet cannot be private? Does the fact that it appears in cyberspace mean that someone can
reproduce it word for word elsewhere without permission?

Could you go to an author’s website and copy a short story for your school paper, word for word? Is it OK if you credit the author as the
story’s creator? Could you do this with Stephen King? If not, why could the paper do it with Moreno’s poem? The result might be different
if this was a copyright violation case, but this is not a copyright case. It is an invasion of privacy case.

Does Moreno deserve whatever repercussions follow when she posts something critical of her hometown? Do you have sympathy for
Moreno?

Moreno did not lose this case completely. The court did rule that the Mereno’s emotional distress complaints should go before a jury.
The court found that reasonable people could differ on whether Campbell’s actions were extreme or outrageous enough to constitute an
intentional infliction of emotional distress. What do you think of Campbell’s actions in taking the ode and publishing it in the local
newspaper? What factors could help Moreno win the case against Campbell?
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SUMMARY: A California law that imposed strict labeling
requirements on violent video games violated the First Amendment.
The United States Court of Appeals for the Ninth Circuit decided
Video Software v. Schwarzenegger on February 20, 2009.

BACKGROUND: In an effort to protect children’s physical and
psychological well being, the State of California passed a violent
video game labeling law that would require a large “18” sticker to be
placed on games deemed too violent for minors to purchase or rent.
The act prohibited selling an adult-rated game to a minor and
imposed a fine for violating the law of up to $1,000.

An association of video software dealers challenged the law as a
violation of the First Amendment. The trial court declared the law
unconstitutional and the State appealed.

ANALYSIS: The State conceded that video games constitute
speech and that restricting minors’ access to them represented an
infringement on First Amendment interests. California argued that
the restriction was justified by the state’s interest in protecting the
physical and psychological well being of children under its care.

Because of its essential role in our democratic society, speech is a
fundamental right and is afforded the highest level of protection
under the Constitution. Laws that encroach upon speech are subject
to “strict scrutiny.” To be valid, such laws must be “narrowly
tailored to advance a compelling state interest.” The Supreme Court
has determined that a few types of speech are not entitled to such
protection, however. Among them is “obscenity,” which the court
has defined as sexually explicit materials that lack literary, political,
artistic or scientific merit. The Court has upheld age-based
restrictions on the sale of obscene materials.

The State asked the California courts to view violent video games
as obscene as well, and therefore subject to state regulation regarding
their sale to minors. The State argued that the killing, maiming,
torture and sexual assault presented in the most graphic video games
was comparably lacking in literary, political, artistic or scientific
merit. The games were therefore not entitled to strict scrutiny and
the state needed only to offer a rational basis for its labeling law.
That basis, the State declared, was to protect children from physical
and psychological harm.

The Ninth Circuit looked at other jurisdictions considering laws
to restrict violent video games, as well as cases addressing obscenity.
The other courts had declined to expand the legal concept of
obscenity beyond sexual materials. Likewise, the Ninth Circuit left
the definition where the Supreme Court had applied it.

Applying strict scrutiny to the video-game labeling law, the Court
asked whether it served a compelling government interest and
whether it was narrowly tailored. The California legislature cited
numerous studies and reports to support its conclusion that violent
video games were psychologically damaging to children. The court
reviewed their data, submitted with the court filings in the case, and
disagreed. No study proved that violent video game play was
destructive to children’s mental health, nor did the studies establish
by substantial evidence that children became more violent after
playing them. The studies had disclaimers and caveats and noted
that further research was necessary.

The court therefore concluded that the State had failed to prove
that the statute served a compelling interest because it had not
shown that violent video games were harmful to children who
played them.

In order for a statute to be “narrowly tailored” to advance a
compelling state interest, it must be the least restrictive means of
advancing its purpose. Video games are already self-regulated by the
gaming industry, which labels them on a voluntary basis to identify
what age range is suitable to play the game. California did not show
why its proposed labeling method was less restrictive than this
system, or why a public awareness campaign about video game
labeling would not be as effective as the labeling statute.

Because the California law infringed upon a fundamental right
and was not narrowly tailored to advance a compelling state interest,
it was invalid under the First Amendment.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Callahan): “The Supreme Court has recognized that ‘there is a
compelling interest in protecting the physical and psychological
well-being of minors.’ Notwithstanding this abstract compelling
interest, when the government seeks to restrict speech it must
demonstrate that the recited harms are real, not merely conjectural,
and that the regulation will in fact alleviate these harms in a direct
and material way. Although we must accord deference to the
predictive judgments of the legislature, our obligation is to assure
that, in formulating its judgments, [the legislature] has drawn
reasonable inferences based on substantial evidence.

“In evaluating the State’s asserted interests, we must distinguish
the State’s interest in protecting minors from actual psychological or
neurological harm from the State’s interest in controlling minors’
thoughts. The latter is not legitimate. The Supreme Court has
warned that the government cannot constitutionally premise
legislation on the desirability of controlling a person’s private
thoughts. First Amendment freedoms are most in danger when the
government seeks to control thought or to justify its laws for that
impermissible end. The right to think is the beginning of freedom,
and speech must be protected from the government because speech
is the beginning of thought.

“[T]he Seventh Circuit commented on a psychological harm
rationale in the violent video game context:

“Violence has always been and remains a central interest of
humankind and a recurrent, even obsessive theme of culture both
high and low. It engages the interest of children from an early age,
as anyone familiar with the classic fairy tales collected by Grimm,
Andersen, and Perrault is aware. To shield children right up to the
age of 18 from exposure to violent descriptions and images would
not only be quixotic, but deforming; it would leave them
unequipped to cope with the world as we know it.

“Because the government may not restrict speech in order to
control a minor’s thoughts, we focus on the State’s psychological
harm rationale in terms of some actual effect on minors’
psychological health.

“Whether the State’s interest in preventing psychological or
neurological harm to minors is legally compelling depends on the
evidence the State proffers of the effect of video games on minors.
Although the Legislature is entitled to some deference, the courts are
required to review whether the Legislature has drawn reasonable
inferences from the evidence presented.

“[T]he evidence presented by the State does not support the
Legislature’s purported interest in preventing psychological or
neurological harm. Nearly all of the research is based on correlation,
not evidence of causation, and most of the studies suffer from
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significant, admitted flaws in methodology as they relate to the
State’s claimed interest. None of the research establishes or suggests a
causal link between minors playing violent video games and actual
psychological or neurological harm, and inferences to that effect
would not be reasonable. In fact, some of the studies caution against
inferring causation. Although we do not require the State to
demonstrate a ‘scientific certainty,’ the State must come forward
with more than it has. As a result, the State has not met its burden to
demonstrate a compelling interest.

“Instead of focusing its argument on the possibility of less
restrictive means, the State obscures the analysis by focusing on the
‘most effective’ means, which it asserts is the one thousand dollar
penalty imposed for each violation. Specifically, the State argues that
the Entertainment Software Rating Board (ESRB) rating system, a
voluntary system without the force of law or civil penalty, is not a
less-restrictive alternative means of furthering the Legislature’s
purported compelling interest. Acknowledging that the industry has
implemented new enforcement mechanisms, the State nevertheless
argues that the ESRB does not adequately prevent minors from

purchasing M-rated games. The State also dismisses the notion that
parental controls on modern gaming systems could serve the
government’s purposes, arguing that there is no evidence that this
technology existed at the time the Act was passed.

“Further, the State does not acknowledge the possibility that an
enhanced education campaign about the ESRB rating system
directed at retailers and parents would help achieve government
interests. The State appears to be singularly focused on the ‘most
effective’ way to further its goal, instead of the ‘least restrictive
means,’ and has not shown why the less-restrictive means would be
ineffective.”

COMMENTS AND QUESTIONS

1. What did California want to regulate in this action?

2. Why did it feel that regulating this product was important?

3. What sort of proof did the State have to back up its concerns?

Law is based on proof of the facts supporting the claim. Evidence can be inadequate because there is too little of it, or it can be
insufficient because, despite its volume, it doesn’t in fact support a party’s assertions. In this case, the state provided a number of reports
and studies suggesting that video games led to violent behavior in children. The court delved into this evidence and concluded that, at its
heart, it didn’t really prove that. While the documents addressed the subject matter the state was concerned about, they did not draw the
particular conclusions the state asserted—that violent video games make children more violent. Instead, the reports indicated the lack of
conclusive evidence on this point and the need for further study. Reviewing an opponent’s evidence, and pointing out its weaknesses, is
an important part of the practice of law.

It’s not uncommon for children to play video games for several hours at a time and some kids play them everyday. When these games
involve shooting and fighting and killing, do the kids who play them for long hours become desensitized to violence? If you believe so,
what’s your proof?

Hunting involves killing animals with a gun or bow and arrow. Are avid hunters desensitized to killing? Is there a difference between
avid killing of animals in real life and killing monsters or people on screen?

Does being desensitized to violence make a person violent? Did the state prove that kids were desensitized? Did it prove they were
more violent?

Millions of kids play video games and life goes on. Is that proof no further regulation is needed? Can kids separate what they see and
do on screen with what they do in life? Are video games where players can beat, maim and kill one another and sexually assault onscreen
characters obscene?
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SUMMARY: Because the Constitution provides no authority for it
to do so, Congress lacks power to impose civil commitment on sex
offenders after they have served their term of imprisonment for the
crime. The United States Court for the District of Massachusetts
decided U.S. v. Volungus on February 27, 2009.

BACKGROUND: In 1999, Charles Volungus pled guilty to three
federal sex offenses involving minors—attempting to convince a
minor to engage in a sexual act, receiving child pornography through
interstate commerce by means of a computer, and possession of child
pornography. He was sentenced to prison for 53 months
imprisonment, followed by a period of supervised release, which was
later revoked.

While Volungus was still incarcerated, Congress passed the Adam
Walsh Child Protection and Safety Act of 2006, which established the
Jimmy Ryce Civil Commitment Program. The Act authorized the
Attorney General or the Director of the Bureau of Prisons to seek
indefinite civil commitment for a “sexually dangerous person.” Such
a person is defined as someone who “has engaged or attempted to
engage in sexually violent conduct or child molestation and who is
sexually dangerous to others.” A person is sexually dangerous to
others if he “suffers from a serious mental illness, abnormality, or
disorder as a result of which he would have serious difficulty in
refraining from sexually violent conduct or child molestation if
released.”

Volungus’s term of imprisonment ended February 15, 2007.
Instead of releasing him, the United States initiated a proceeding to
“civilly commit” Volungus and hold him as a sexually dangerous
person.

Volungus moved to dismiss the government’s civil commitment
action on several grounds, including that the U.S. Constitution, from
which Congress derives its powers, provides no authority for
Congress to impose civil commitment on a person who has
completed the imposed sentence for his crime and whose behavior
does not affect interstate commerce.

ANALYSIS: Congress is empowered to regulate interstate
commerce. Matters that have no meaningful interstate significance
are left to each state. The police power—society’s authority to keep
the peace and arrest and incarcerate criminals—is likewise left to the
states.

Under the federal civil commitment statute, the Attorney General
or Bureau of Prisons can initiate commitment proceedings for 1) a
person who is in the custody of the Bureau of Prisons, (2) a person
found not competent to stand trial, and 3) a person against whom all
criminal have been dismissed solely for reasons relating to the mental
condition of the person. Volungus was not a person mentally
incompetent to stand trial, or against whom charges were dismissed
because of incompetence. He had pled guilty and served his full
sentence for his crime. He therefore met only the first standard in the
civil commitment statute: a person in custody. He was in custody,
however, only because the government refused to release him.

The district court determined that the Constitution provided two
possible sources of authority to Congress to impose civil commitment
on Volungus. It could do so under the Commerce Clause if his
behavior affected or had some meaningful connection to interstate
commerce, or under the Necessary and Proper Clause if civil
commitment were necessary and proper for Congress to exercise its
constitutional authority.

Volungus argued that detaining him beyond expiration of his
criminal sentence bore no relation to interstate commerce or to
exercise of Congressional power. Without some constitutional basis

for attempting to confine him, Congress had no authority to do so
and therefore the civil commitment statute as it applied to him was
invalid.

The district court agreed. There are types of crimes with a
connection to or influence upon interstate commerce. Smuggling and
drug trafficking both have a connection to interstate commerce. So
does sex trafficking—moving individuals into or around the U.S. for
the purpose of sexual activity. The judge found that the hypothetical
risk that Volungus would try to lure a minor into sexual activity bore
too little relation to interstate commerce to come under Congress’s
power.

The judge relied on two cases in which the Supreme Court had
rejected Commerce Clause power to support a federal statute. In one,
the Court had struck down the Gun Free School Zones Act, which
enhanced the penalty for unlawful handgun possession within a
certain proximity of a school. The Court held that gun possession by
a school bore too little connection to interstate commerce to come
within Congress’ power. The second case drew a similar conclusion
with respect to violence against women.

Because Volungus posed no meaningful threat to interstate
commerce, and had no meaningful connection to it, government
fears that he might, as a convicted sex offender, pose some
hypothetical risk to minors in the future, was not a constitutional
basis for Congress to authorize his indeterminate civil detention after
completion of his criminal sentence. The court ordered that Volungus
be set free.

EXCERPTS FROM THE COURT’S OPINION (By Judge
O’Toole): “The Constitution requires a distinction between what is
truly national and what is truly local. The suppression of violent
crime and vindication of its victims is squarely within the general
police power, which the Founders denied the National Government
and reposed in the States. Similarly, the States have traditionally been
responsible for measures providing for the care and custody of
mentally ill persons, including measures protecting the public from
harms that might be committed by such persons.

“Protecting the public from harmful acts by persons who are
sexually dangerous by reason of ‘a serious mental illness,
abnormality, or disorder,’ is no different from protecting the public
from harmful acts by persons who are dangerous to others in other
ways by reason of mental illness. Providing for such protection is
primarily the responsibility of the States. For federal legislation in the
area to be authorized under the Commerce Clause, there must be
more than some remote, potential, cumulative effect on commerce.

“In addition to the authority conferred by the enumerated powers
standing alone, the Constitution also authorizes Congress to make all
Laws which shall be necessary and proper for carrying into Execution
the specifically enumerated powers, including the power granted by
the Commerce Clause. This Necessary and Proper Clause grants to
Congress the power to determine the appropriate means by which it
exercises its enumerated powers.

“One such means is the enactment of criminal laws. While the
Constitution only explicitly empowers Congress to punish certain
particular offenses, there is no doubt that Congress may proscribe
and punish criminal activity wherever doing so advances the
execution of any of its enumerated powers. This is true, of course,
with respect to Congress’s power to regulate interstate commerce.
And indeed, Title 18 of the United States Code is chock full of
criminal statutes furthering the authorized regulation of interstate
commerce, including statutes punishing various sex offenses defined
to include a sufficient nexus to interstate commerce

Congress Lacks Power to Impose Civil Commitment on Sex Offenders
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“Congress may also deem it ‘necessary and proper’ to provide for

the civil commitment of persons in certain circumstances adjunct to
the enforcement of federal criminal laws. A person found not guilty
of a federal crime only by reason of his insanity may be committed to
a suitable facility for his custody, care, and treatment. A person
convicted of a federal crime and found to be suffering from a mental
disease or defect for the treatment of which he is in need of custody
or care or treatment in a suitable facility may be hospitalized rather
than imprisoned. A person charged or to be charged with a federal
crime who is suffering from a mental disease or defect rendering him
mentally incompetent to the extent that he is unable to understand
the nature and consequences of the proceedings against him or to
assist properly in his defense may also be committed for a limited
time, until he either recovers sufficiently to be tried or is hospitalized
for further treatment

“Both the utility of these civil commitment provisions and their
adjective relationship to the enforcement of the federal criminal laws
are readily apparent. A person who is not guilty only by reason of
insanity would, if not for the insanity, be guilty and liable to
commitment under a term of imprisonment. Substituting a
therapeutic commitment for a punitive one is a policy choice that is
clearly within Congress’s power to make. Similarly, a guilty person
sentenced to a term of imprisonment may be alternately transferred
from punitive custody to a suitable facility for treatment. With regard
to a person charged with a federal offense who is not mentally
competent to be tried, the federal interest in prosecution may be
suspended, but not necessarily terminated. Committing such a
person to custody for diagnosis and treatment in the expectation or
hope that he may recover and the prosecution may proceed is a
rational and valid measure supporting the federal criminal process.

“Because Congress may, within the proper scope of its powers,
provide for the civil commitment of persons in some circumstances
does not mean it may do so in any circumstances. The persons
vulnerable to commitment under the regime are not persons as to

whom there are untried federal charges that might yet be prosecuted.
Nor would commitment under the civil commitment regime
vindicate the outcome of a completed federal trial, as with persons
found not guilty only by reason of insanity. Rather, the commitment
regime authorizes the detention of persons not on the basis of their
past conduct in relation to legitimate federal interests, but rather on
the prospect of future conduct that may or may not affect legitimate
federal interests. And it does so in aid of general public safety, not in
pursuance of a specifically federal interest.

“The commitment regime does not require a determination that a
legitimate federal interest would be threatened in order to find a
person ‘sexually dangerous’ and, thus, subject to commitment. For
example, there is no requirement that the sexual dangerousness take
the form of a likely violation of a federal criminal statute.... But
whether an hypothesized offense would be a federal or state offense
does not affect eligibility for commitment.

“So the question comes down to this: Does the Necessary and
Proper Clause grant Congress the power to authorize the civil
commitment of persons who are likely to act in a way that could
possibly transgress federal criminal statutes that have been enacted in
the legitimate exercise of congressional power to regulate interstate
commerce? As the question itself suggests, the problem is in large
part one of attenuation. How many degrees of separation are
permitted between the constitutional end to be achieved (i.e.,
regulation of interstate commerce) and the means enacted
purportedly to serve that end (i.e., civil commitment of potential bad
actors, whose bad acts might violate federal criminal statutes enacted
by Congress under the authority of the Commerce Clause

“[T]he Act’s regime for the civil commitment of sexually
dangerous persons offers only remote and contingent support for the
regulation of interstate commerce. It encroaches on an area of
lawmaking that has historically been, and is today, a matter of the
exercise by the States of their general police powers.”

COMMENTS AND QUESTIONS
1. What was Charles Volungus convicted of?
2. Did he serve a prison sentence?
3. What was the controversy in this case?
The U.S. system of government is a federal one. Federalism is a form of political organization that unites separate entities within an

overreaching political system, enabling all to maintain their fundamental political integrity, and distributing power among general and constituent
governments so that they all shared in the decision making and executing processes of the system. In a strictly constitutional sense, U.S. federalism
is a means by which the national government shares authority and power with the states.

The United States Constitution sets the basic terms of federalism to ensure the preservation and continued political viability of the various
governmental units. In the U.S. federal system, there are constitutional limits to prevent either excessive concentration of power on the national
level or full with this versatile of power among the states.

Both the federal government and the states have certain areas of exclusive powers and large areas of overlapping power with in which both
must function cooperatively. Under the Constitution, all powers possessed by the federal government are delegated to it by the people through
their states. The federal government has no inherent powers, only those powers delegated to it.

Article 1, Section 8 of the United States Constitution sets forth the specific powers that are delegated to the federal government. One of those
powers is the power to regulate commerce among the various states. This is known as the “commerce clause” and it gives Congress the power to
regulate interstate commerce. At times, it might seem like everything affects interstate commerce so that the power of the federal government
would be unlimited in almost all areas. However, the 10th amendment to the Constitution provides that powers not delegated to the United States
by the Constitution, nor prohibited by it to the states, are reserved to the states. Therefore, there are limits on the power of the federal government.

In this case, Congress sought to provide for the civil commitment of sex offenders based on its power to regulate interstate commerce. The
court found that Congress did not have the power under the commerce clause to enact the Adam Walsh Child Protection and Safety Act.

Do you think that this is an appropriate holding? Should the federal government have the power to provide for civil commitment of sex
offenders? Or, is this an area that is reserved for the states? Does it surprise you that the federal government does not have this power? What
other powers are reserved for the states and not within the purview of the federal government?
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SUMMARY: Because of the need for uniformity among its
officers, the Philadelphia Police Department’s strict dress code did
not violate the religious freedoms of a female officer who wanted to
wear a headscarf in conformity with her Muslim beliefs. The United
States Court of Appeals for the Third Circuit decided Webb v. City of
Philadelphia on April 7, 2009.

BACKGROUND: Kimberlie Webb, a practicing Muslim, joined
the Philadelphia police force as an officer in 1995. In 2003, she
requested permission to wear a traditional Muslim headscarf with
her uniform. Her commanding officer told her that that would
violate Department Directive 78, the code outlining all approved
elements of the city’s police uniforms and equipment. Webb filed a
claim of religious discrimination with the Equal Employment
Opportunity Commission and the Pennsylvania Human Relations
Commission.

While the claim was still under investigation with the EEOC,
Webb came to work wearing her headscarf. Department officials
asked her to remove it before beginning her work day and Webb
refused. They sent her home. She and the department repeated these
events for the next two days. On the third day, her commanding
officer informed her that her behavior could lead to disciplinary
action.

After receiving a disciplinary threat, Webb reported to work
without the headscarf. The department went forward with its
disciplinary action and suspended her for 13 days. Webb then sued
the department under the federal civil rights act. The department
moved for summary judgment, arguing there was no genuine issue
of material fact for a trial jury to consider and that under the
undisputed facts, it was entitled to prevail under the law. The district
court granted the department’s motion and Webb appealed to the
Third Circuit, the federal appellate court encompassing
Pennsylvania.

ANALYSIS: The Civil Rights Act of 1964 (Title VII) sets out the
elements for establishing religious discrimination. Once an
employee meets this test, it is up to the employer to demonstrate
either that it accommodated the employee’s religious practice or that
it could not do so without undue hardship. To establish religious
discrimination, an employee must show that 1) she holds a sincere
religious belief that conflicts with a job requirement; 2) she
informed the employer of the conflict; and 3) she was disciplined for
failing to comply with the conflicting requirement.

Webb met the requirements of the test. She informed the
department that wearing the headscarf was part of her religious
beliefs. The department declared that the scarf conflicted with its
uniform code, and they disciplined her over her refusals to remove it
at work.

The department argued that its policy was justified because
consistency projected a sense of fairness and evenhandedness to the
public, showing no preference among its officers for any one
religion or for religion generally over other beliefs. Consistency
among all officer uniforms also promoted safety, allowing other
officers and the public to determine more readily who is an actual
police officer, rather than someone impersonating law enforcement.

Webb and the department relied on different recent cases. Webb
pointed to another Third Circuit case in which the court held that
the Newark, New Jersey, police department could not allow some
officers to grow beards for medical reasons (to avoid a skin condition
characterized by infected whiskers that some men get from shaving),
but prohibit others from growing beards to conform with religious
beliefs. It was unlawful discrimination to create an exception to the

policy for a secular reason while prohibiting an exception based on
religion.

The Third Circuit disagreed that the Newark case controlled
Webb’s situation. Philadelphia had no exceptions to its strict
uniform requirements. Therefore, the department was treating Webb
the same as all other officers—allowing no exceptions to its dress
policy. Webb had argued that some officers wore crosses or other
religious symbols with their uniforms. She had not provided specific
evidence of who had done this, however, or when. The court held
that this vague assertion was not enough to establish either that
other officers had violated the dress code with religious ornaments
or that the department was aware they had done so and permitted
it.

The court was more persuaded by a decision from the Fifth
Circuit Court of Appeals. (Federal appeals courts can, but do not
have to, follow one another’s analysis of the law.) In that case, the
court had held that “a police department cannot be forced to let
individual officers add religious symbols to their official uniforms.”

Finding that the department was justified in enforcing its strict
dress code, the court upheld the grant of summary judgment and
dismissed the appeal.

EXCERPTS FROM THE COURT’S OPINION (By Chief
Judge Scirica): “The District Court held Webb established a prima
facie case of religious discrimination. We agree. Webb’s religious
beliefs are sincere, her employer understood the conflict between
her beliefs and her employment requirements, and she was
disciplined for failing to comply with a conflicting official
requirement. Thus, the burden shifts and the City must establish
that to reasonably accommodate Webb (that is, allow her to wear a
headscarf with her uniform) would constitute an undue hardship.
The City offered no accommodation, contending any
accommodation would impose an undue hardship.

“In the City’s view, at stake is the police department’s
impartiality, or more precisely, the perception of its impartiality by
citizens of all races and religions whom the police are charged to
serve and protect. If not for the strict enforcement of Directive 78,
the City contends, the essential values of impartiality, religious
neutrality, uniformity, and the subordination of personal preference
would be severely damaged to the detriment of the proper
functioning of the police department. In the words of Police
Commissioner Sylvester Johnson, uniformity ‘encourages the
subordination of personal preferences in favor of the overall policing
mission’ and conveys ‘a sense of authority and competence to other
officers inside the Department, as well as to the general public.’

“Commissioner Johnson identified and articulated the police
department’s religious neutrality (or the appearance of neutrality) as
vital in both dealing with the public and working together
cooperatively. ‘In sum, in my professional judgment and experience,
it is critically important to promote the image of a disciplined,
identifiable and impartial police force by maintaining the
Philadelphia Police Department uniform as a symbol of neutral
government authority, free from expressions of personal religion,
bent or bias.’ Commissioner Johnson’s testimony was not
contradicted or challenged by Webb at any stage in the proceedings.

“As a para-military entity, the Philadelphia Police Department
requires ‘a disciplined rank and file for efficient conduct of its
affairs.’ Commissioner Johnson’s thorough and uncontradicted
reasons for refusing accommodations are sufficient to meet the more
than de minimis cost of an undue burden.”

Police Department Need Not Allow Religious Scarves
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COMMENTS AND QUESTIONS

1. What religion did Webb practice?

2. How did this conflict with her job as a police officer?

3. Why did Webb feel she should be able to display her faith while in uniform?

Religion in the American workplace is among the most contentious and difficult areas for employees and employers to navigate. Title
VII of the Civil Rights Act of 1964 prohibits employers from discriminating against individuals because of their religion in hiring, firing,
and other terms and conditions of employment. Title VII also requires employers to reasonably accommodate the religious practices of an
employee or prospective employee. At last to do so would create an undue hardship upon the employer.

A reasonable accommodation is one that eliminates the employee’s conflicts between his religious practice and the work requirement’s
and that does not cause an undue hardship for the employer. Requested accommodations vary – an employee may need a particular day
off each year for a religious holiday, an employee may ask to wear particular religious garb, or an employee may ask for a specific place to
pray at work. An employer is not required to provide an accommodation that causes an undue hardship. The United States Supreme Court
has ruled that this means that employers need not incur more than minimal costs in order to accommodate employees religious practices.

Employers must attempt to accommodate employees who, for religious reasons, must maintain a particular physical appearance or
manner of dress in keeping with the tenets of their religion. Such accommodation is only required if it can be made without undue
hardship to the employer. When it comes to religious apparel, typically only safety concerns constitute undue hardship.

In this case, the employer, the Philadelphia Police Department, is asked to make a reasonable accommodation in the uniform worn by
a Muslim police officer employee. It was not argued that Webb showed that her religious rights had been violated under the religious
accommodation rules. Therefore, the police department had to show that it was an undue hardship for the department to allow her to
wear the requested headscarf. The court agreed that it was an undue hardship. Do you agree? Was the necessity for impartiality, religious
neutrality and uniformity enough to justify the department’s position?

What duties does a police officer perform in her job? Does wearing a scarf interfere with those duties? Did the department bring up
any arguments with regard to safety in stating their position? Could a safety argument have been made?

Is the problem the department had with Webb’s request that it was religious in nature? What if the department had allowed other
officers to wear a cross, srucifix or Star of David? Would they them have been required to make an accommodation for Webb?

Would they allow Webb to wear a sticker on election day that said “I voted?” Could Philadelphia police officers wear black arm bands
to honor a fallen colleague? Is the public likely to perceive the armbands differently from a headscarf or a crucifix or a Star or David?

What if other police departments had made accommodations for religious garb? Would Philadelphia be then required to make the
same accommodation? Would all police departments necessarily be held to the same standard?

Webb had worked for the police department for a number of years without wearing a headscarf. Should she be precluded from
requesting the accommodation after not requesting it in the past?

The non-lawyer public often views “attorney” as one profession in which any professional can handle a case of any type. In fact, each
area of law is highly detailed and most lawyers tend to specialize in one or a few areas in which they gain the most expertise and
experience, and therefore attract the most contacts and business. Just as subject areas differ, so does the practice of law at the trial and the
appellate level. At trial is where the lawyer presents a client’s legal theories—“causes of action,” like negligence, breach of contract,
discrimination, etc.—along with the evidence to support the claim(s). On appeal, with few exceptions, the client is limited to the legal
theories and the evidence presented at trial. It is the appeals court’s job to determine whether the trial court committed errors in the
handling of the case that affected the outcome. Webb attempted to bring some additional claims—sex discrimination and constitutional
claims—on appeal that she did not develop at the trial level. The appeals court dismissed these claims.


