
SUMMARY: Injured motorists struck by a pharmacy customer
who was driving under the influence of prescription drugs
could not maintain an action against the pharmacies that
supplied the drugs. Nevada negligence law and the statutes
regulating Nevada pharmacists did not provide legal support
for such a personal injury lawsuit. The Nevada Supreme Court
decided Sanchez v. Wal-Mart Stores on December 24, 2009.

BACKGROUND: In June 2004, Gregory Sanchez, Jr., stopped
by the side of Highway 95 in Las Vegas to fix a flat tire. Robert
Martinez, Sanchez’s co-worker, arrived in his own vehicle to
give Sanchez a hand. Patricia Copening was driving on
Highway 95, impaired by prescription drugs. She plowed into
the two men, killing Sanchez and seriously injuring Martinez.

During discovery in their suit against Copening, the
Sanchez and Martinez families discovered a letter sent by the
Prescription Controlled Substance Abuse Prevention Task Force
to all area pharmacies regarding Copening. The letter was sent
to pharmacies and physicians who had served Copening. It
advised them that between May 2002 and May 2003, Copening
had filled prescriptions at 13 different pharmacies to obtain
4,500 pills of hydrocodone, a prescription narcotic.

In light of this information, the plaintiffs moved
the district court to amend their complaint to include claims
against the 13 pharmacies that had provided pills to Copening.
The court granted their request. The pharmacies then moved
for summary judgment asking that the case against them be
dismissed. The district court granted the request and dismissed
the case against the pharmacies. Plaintiffs appealed.

ANALYSIS: Plaintiffs sued the pharmacies under two theories,
negligence and negligence per se. The pharmacies defended
themselves by arguing that they had no duty of care toward
the plaintiffs. The district granted the motion on this basis.

To recover against a defendant for negligence, a
plaintiff must prove the four “elements” of the offense: duty,
breach, causation, and damages. First, the defendant must owe
the plaintiff some duty of care, that is, some duty not to injure
him or her. For example, the duty of care a landowner has with
respect to a hole he might dig on his property is to pedestrians
who could fall into it. The scope of the duty extends to others
whom a reasonable person could foresee might be injured.
Failing to take reasonable precautions to prevent injury would
breach the duty and cause injury to someone who fell in,
which would be measurable in money damages.

The pharmacies argued that their duty was to
Copening. As their customer, they had a duty to ensure that
they provided her the appropriate medications prescribed by
her physician. Receiving a prescription for one drug and
mistakenly providing her another, for example, would breach

their duty of care. The defendants did not, they argued, have a
duty to plaintiffs, who were “third parties.” The duty to protect
someone from injury by another arises only when some
judicially recognized “special relationship” exists between the
person whom the plaintiff seeks to hold responsible, and the
person who caused the injury. The Nevada Supreme Court
agreed that the pharmacies lacked a duty toward Sanchez and
Martinez. Because prevailing on a legal claim requires satisfying
all of the elements, the court had no need to proceed beyond
duty to an analysis of breach, causation or damages.

Negligence per se is a special form of negligence
available when a defendant has violated a statute. Violating a
statute can trigger criminal penalties, yet it can also form a
basis for civil liability where the statute creates a duty on the
part of the defendant with respect to the plaintiff. If the speed
limit was 60 and a defendant was traveling 80 when he hit the
plaintiff’s car, the violation of the statute establishes a breach of
duty toward the plaintiff.

Plaintiffs in this case argued that Nevada law
regulating pharmacists’ conduct was designed to protect the
public. This included a law requiring pharmacists and the
department of public safety to coordinate on a computerized
tracking system for the purpose of identifying controlled
substance abuses. As members of the public harmed by a
person who abused controlled substances provided by a
pharmacy, plaintiffs argued that they were within the scope of
the pharmacists’ duty under the statute. Because the
pharmacists filled Copening’s prescription despite evidence
that she was acquiring the drugs at abusive levels, they
breached their duty to protect plaintiffs.

The Nevada Supreme Court disagreed with this
reasoning as well, reading the statute’s purpose as to prevent
drug abuse, not protect the public. Because the statute imposed
no duty on the defendants toward plaintiffs, they could not
establish negligence per se.

The pharmacies had no duty to plaintiffs; therefore,
the families could not recover from them. (Plaintiffs had a
separate suit against Copening, who was liable for their
injuries. If she was uninsured, however, or had minimal net
worth, that recovery would be much smaller than what they
had hoped to secure from the many pharmacies.)

Two justices dissented. They disagreed with the
majority that the circumstances of the case created no duty
toward plaintiffs by the pharmacies. The dissenters felt that
fellow motorists injured by a driver impaired by powerful drugs
were foreseeable plaintiffs, and were members of the public
Nevada laws regulating pharmacists served to protect. The
dissent would have denied summary judgment and sent the
case back to the district court for trial.
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EXCERPTS FROM THE MAJORITY OPINION (By Chief
Justice Hardesty): “As a threshold matter, to determine
whether appellants can maintain a common-law negligence
claim against the pharmacies for Copening’s criminal act of
driving while under the influence of controlled substances, we
must consider the relationship between the parties and if a
legal obligation can be imposed upon the pharmacies for the
third-party appellants’ benefit. The issue of whether, under
common-law principles, a special relationship exists between a
pharmacy and a third party to justify imposing a duty of care
for the third party’s benefit is an issue of first impression. We
find persuasive to our analysis a Florida District Court of
Appeal opinion involving a pharmacy’s potential liability to a
third party.

“In that case, a motorist, Dent, was involved in a
collision with a pharmacy patron who drove while under the
influence of prescribed medication and fell asleep at the wheel,
causing injuries to Dent. Dent filed a negligence action against
the pharmacy, alleging that because the pharmacy voluntarily
undertook the duty of warning the patron about the
prescription drug’s effect on driving, the pharmacy owed a
duty of care to Dent, the injured motorist. The pharmacy
moved the trial court to dismiss the action on the basis that it
owed no duty to an unidentified third party. The trial court
agreed and dismissed Dent’s complaint.

“On appeal, the Dent court recognized that in the
context of professional relationships, the duty element of
negligence could be established in one of two ways: (1) a
plaintiff having a direct relationship with the defendant, or (2)
by establishing that the plaintiff is a known or identifiable
third party to whom the defendant owes a legal duty. The
court determined that no duty of care was owed to Dent
because she had no direct relationship with the pharmacy; the
pharmacy merely filled its customer’s prescription and warned
the customer of the medication’s side effects. The court further
concluded that Dent was an anonymous member of the
driving public and was therefore not a known or identifiable
third party. The pharmacy had no control over whether its
customer would take the medication and then drive, or even
take the medication at all. Therefore, a finding that Dent was a
known or identifiable third party to whom the pharmacy owed
a legal duty ‘under those circumstances would create a zone of
risk [that] would be impossible to define.’ Thus, the
pharmacy’s actions did not create a legal duty in favor of the
motoring public.

“Following the Florida court’s reasoning, we conclude
that in this matter the pharmacies did not owe a duty to the
third-party appellants. The pharmacies have no direct
relationship with the third-party appellants. In addition, as in
Dent, the appellants in this matter are unidentifiable members
of the general public who were unknown to the pharmacies.
Thus, the pharmacies’ acts of dispensing prescription drugs to
Copening did not create a legal duty.

“A negligence per se claim arises when a duty is
created by statute. A civil statute’s violation establishes the
duty and breach elements of negligence when the injured
party is in the class of persons whom the statute is intended to
protect and the injury is of the type against which the statute
is intended to protect. But a statute that regulates the
communication of information regarding the administration

of drugs does not impose a duty on a pharmacy that runs to an
unidentifiable third party.

“The statutes and regulatory provisions the
appellants rely on to assert a negligence per se claim against
the pharmacies are not intended for the general public’s
protection or to protect against any injury that the third-party
appellants may have sustained. The duty owed under these
statutes or regulations is to the person for whom the
prescription was written, the pharmacy’s customer, if anyone,
and not for the general public’s protection. And although
various statutory and regulatory provisions may express
standards of care for the practice of pharmacology, under the
circumstances of this case, those standards of care do not
extend to unidentified third parties.

EXCERPTS FROM THE DISSENTS (By Justice Cherry):
“Generally, a defendant does not have a duty to control
another’s dangerous conduct or to warn others when
dangerous conduct arises. But an exception to this general rule
occurs when a special relationship exists between the
defendant and the actor who allegedly caused the injury. If a
special relationship exists, the defendant has a duty to take
measures to protect foreseeable victims from foreseeable harm.
Here, contrary to the majority’s position, I determine that the
pharmacies owed appellants a duty of care to, among other
things, investigate the validity of Copening’s prescriptions or
to refuse to fill her prescriptions, if warranted, based on the
special relationship that exists between a pharmacist and
pharmacy customer, together with the information distributed
by the Task Force.

“A pharmacist’s professional standards of care,
considered with the notice contained in the Task Force letter,
justifies extending the duty owed by the pharmacies under a
common-law negligence cause of action to these appellants.
Not only do pharmacists possess an expertise in the
dispensation of prescription drugs, as recognized by the
majority, but pharmacists must ensure that the drugs sought
by a customer are ‘dispensed only for medically necessary
purposes and according to prevailing standards of care for
practitioners practicing in the specialty claimed or practiced by
the dispensing practitioner.’ Nevada’s Legislature has
recognized that pharmacists are trained to recognize potential
drug abuse based on the frequency of a drug’s refill and
dosages. Before filling a prescription, a pharmacist must review
a customer’s records to determine the prescription’s therapeutic
appropriateness by considering possible drug abuse, overuse of
a particular drug, adverse side effects, or improper dosages or
treatment durations. If a pharmacist reasonably believes that a
prescription for a controlled substance was not issued in the
normal course of a professional’s practice, a pharmacist is
prohibited from filling the prescription.

“Generally, the relationship between a customer and
pharmacist does not establish a duty in favor of third parties.
This case, however, includes a component that the majority
ignores—notice. The actual notice to the pharmacies
contained in the Task Force letter (which, according to the
complaint, was sent to and received by all the pharmacies in
this action), together with a pharmacist’s professional standard
of care, noted above, clearly refutes the majority’s conclusion
that no special relationship exists to justify extending a duty of
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care owed by the pharmacies to the appellants.

“According to appellants’ second amended
complaint, the Task Force notified the pharmacies that
Copening was potentially abusing drugs. The Task Force
informed each pharmacy that Copening went, during a 12-
month period, to multiple pharmacies to fill her prescriptions.
According to appellants, in the months before the accident,
the pharmacies continued to fill Copening’s prescriptions for
hydrocodone and SOMA and that the amount of prescriptions
filled for Copening provided her with at least 25 pills a day.
Why Copening obtained this amount of a narcotic prescription
in a 12-month period is not clear, but it may involve misuse of

prescription drugs. In my view, these are reasonable inferences
that could be drawn from the facts alleged in the appellants’
complaint, and the district court was required to accept them
as true. Thus, it may have been reasonably foreseeable that
Copening could not be expected to take the medication as
prescribed and would drive while under the prescription drug’s
influence. A natural consequence of those combined actions
was that Copening could cause harm to herself or others.

“A negligence per se claim is available when a
defendant violates a statute that is designed to protect others
against the type of injury that was incurred.”
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COMMENTS & QUESTIONS

1. Why did Gregory Sanchez, Jr., stop his car? What city was he in?

2. How did Robert Martinez get involved?

3. What affected Patricia Copening’s ability to control her vehicle?

An attorney’s role when hired by an injured plaintiff is to determine all of the possible types of relief that
might be available. Making this determination begins from the first meeting with the client, when the attorney
gathers the facts of the injury or dispute. Copening was the obvious defendant here, the motorist who caused the
accident. The plaintiffs’ lawyers sought to learn why she crashed, which police toxicology reports would have
disclosed. Driver impairment is one cause for a crash, but maybe the vehicle was to blame too--e.g., a defective part
in the steering. Maybe a road crew put up misleading signs or barriers that confused Copening. Something may have
fallen off a vehicle, causing Copening to swerve. Good lawyering comes not just in figuring out how to prevail over
one or more defendants, but also in deciding which defendants are worth pursuing. How much these defendants
might add to plaintiffs’ recovery, and the difficulty in recovering from them, are part of lawyer’s considerations in
determining who to sue in a given plaintiff’s case.

In this case, the original defendant was Copening. When the lawyers learned of her prescription drug use
and the Task Force’s notice to the pharmacies, they sought to add them as defendants. They alleged that the
pharmacies owed a duty to the injured parties in view of the notice and that the pharmacies should be liable for
Copening’s misuse of the prescription drugs.

Knowing that all of the pharmacies the plaintiffs sued received the Task Force letter on Copening’s excess drug
acquisitions, do you think what happened on Highway 95 was foreseeable? Must the pharmacy know the actual
identity of a potential victim to owe him or her a duty of care? What do you think the pharmacies should have
done?

Do you think that more responsibility should be placed on pharmacies for a patient’s prescription drug-use? Do you
think more responsibility should be placed on the doctors who write the prescriptions? Should the doctors owe a
duty to unknown third parties?

Under “dram shop” laws in all fifty states, establishments that sell alcohol can be held liable for injuries caused by a
patron if the patron was visibly drunk at the time the establishment served him. Do you see a correspondence with
dram shop law in this case? What are the differences between the two scenarios? Should dram shop-like liability be
imposed on pharmacies, in general? What about in situations like the case at hand where the pharmacies have been
put on notice of potential drug misuse? Should doctors be held liable for over-prescribing, just like a bartender
might be held liable for over-serving?

If Copening is a multimillionaire with millions of dollars in insurance coverage, could plaintiffs be fairly
compensated for their losses? What if Copening is destitute and uninsured? Should a court consider the assets of
other defendants before dismissing those with substantial assets, in the name of justice?
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Direct Corporate Expenditures for Elections OK’d
SUMMARY: A federal law prohibiting corporations from
advocating the election or defeat of a candidate was an
unconstitutional abridgment of First Amendment rights. The
U.S. Supreme Court decided Citizens United v. Federal Election
Commission on January 21, 2010.

BACKGROUND: Prior to 2002, a federal law prohibited
corporations from using general treasury funds to make
direct contributions to candidates, or independent
expenditures that expressly advocate the election or defeat of
a candidate, through any form of media, in certain federal
elections. The Bipartisan Campaign Reform Act (BCRA)
amended this provision to prohibit “electioneering
communications” too. It defined an electioneering
communication as any publicly distributed broadcast, cable,
or satellite communication that refers to a clearly identified
candidate for Federal office made within 30 days of a
primary or 60 days of a general election. Violating the law
carried criminal penalties.

A nonprofit corporation called Citizens United
produced a film called Hillary: The Movie, which it sought to
make available on cable television within 30 days of the
2008 presidential primary. The movie addresses then-Senator
Hillary Clinton. Its message is that voters should not elect
Ms. Clinton as president.

For fear that the movie would be characterized as
unlawful electioneering communication, Citizens United did
not make arrangements to show it on cable during the 30-
day pre-primary period. Instead, they filed a federal lawsuit
arguing that the law violated their First Amendment free
speech right to address the public on an important matter.
The district court rejected their argument and they appealed
directly to the U.S. Supreme Court.

The Court granted review because of the
important speech question at issue.

ANALYSIS: Congress’s intention in limiting corporate
political spending was to prevent corporations, with their
extraordinary wealth, from distorting the political process to
their advantage. Citizens United argued that the resulting
restrictions prohibited lawful speech protected by the First
Amendment. Citizens United also argued that labeling laws
clarifying the party behind the political speech were
intrusive and should be struck down.

A bare majority of the Supreme Court, five of the
nine justices, was troubled by Congress’ attempt to limit
speech in politics, a subject of critical importance in a
democracy run by elected officials. From this basic stance,
the majority examined three premises, established in prior
caselaw, for permitting limitation of corporate speech:
antidistortion, anticorruption, and shareholder protection.

The idea behind an antidistortion justification for
limiting corporate speech is that corporations’ “immense
aggregations of wealth” have little or no correlation to the
public’s support for the corporation’s political ideas. Thus,

corporations that the public has made wealthy through
support of its products could advocate political ideas with
the full force of their resources that the public majority did
not support or even opposed. The corporation’s economic
power could be used to distort the political process in ways
that hurt the public.

Citing the First Amendment’s prohibition on
government fining or jailing citizens for engaging in political
speech, the court had no problem concluding that that
protection extended to associations of citizens in corporate
form. In other words, Congress lacked power to prohibit
political speech just because the group seeking to do it was a
corporation. The public can be trusted to weigh information
about candidates and issues and determine which messages
are true or untrue. Congress had no right to quiet
corporations on the basis that they might distort political
messages. It’s the public’s job to learn what it can, and decide
what it will.

The anticorruption theory is that absent
prohibitions, corporations will use their extreme wealth to
support corrupt politicians. This position the majority also
dismissed. Congress had made no showing in passing the
law that corrupt actions had historically followed from
corporate advocacy. The fear that a corporation might
promise a candidate strong endorsement in return for
actions that favored the corporation is already addressed by
bribery laws. On the other hand, political contributors and
advocates always support candidates they feel are supportive
of their views.

Finally, the court addressed the government’s
theory that the law was necessary to protect dissenting
shareholders who might disagree with, yet nonetheless be
forced to support, majority shareholders’ views. This concern
was not strong enough to deny corporations the right to
express views on political subjects. Dissenting shareholders
have the right to lobby, and buy and sell shares, among
themselves in an effort to influence a corporation’s actions.

Finding that the First Amendment’s protections of
corporate speech outweighed Congress’s concerns, the
majority struck down the portion of the law prohibiting
corporations from spending money to promote political
ideas and candidates.

The majority disagreed with Citizens United’s
arguments regarding the labeling of their film. While
corporations have a right to speak because the public
benefits from more speech on a subject, and not censorship,
the public also benefits from laws requiring political
messages to identify their source so they are not misled
about which entity is behind a particular claim.

Four justices dissented. They disagreed with the
majority’s fundamental premise that corporate speech could
not be treated differently from individual speech under the
First Amendment. They also criticized the majority for
abandoning over 100 years of cases and statutory law
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recognizing the potentially destructive influence
corporations can exert when allowed to use their wealth for
gain through the political process. The dissent found no
substantial historic or precedential basis for the majority’s
decision, only its desire to overrule caselaw with which it
had disagreed philosophically.

EXCERPTS FROM THE MAJORITY OPINION (By
Justice Kennedy): “Premised on mistrust of governmental
power, the First Amendment stands against attempts to
disfavor certain subjects or viewpoints. Prohibited, too, are
restrictions distinguishing among different speakers,
allowing speech by some but not others. As instruments to
censor, these categories are interrelated: Speech restrictions
based on the identity of the speaker are all too often simply a
means to control content.

“Quite apart from the purpose or effect of regulating
content, moreover, the Government may commit a
constitutional wrong when by law it identifies certain
preferred speakers. By taking the right to speak from some
and giving it to others, the Government deprives the
disadvantaged person or class of the right to use speech to
strive to establish worth, standing, and respect for the
speaker’s voice. The Government may not by these means
deprive the public of the right and privilege to determine for
itself what speech and speakers are worthy of consideration.
The First Amendment protects speech and speaker, and the
ideas that flow from each.

“It is irrelevant for purposes of the First Amendment
that corporate funds may have little or no correlation to the
public’s support for the corporation’s political ideas. All
speakers, including individuals and the media, use money
amassed from the economic marketplace to fund their
speech. The First Amendment protects the resulting speech,
even if it was enabled by economic transactions with persons
or entities who disagree with the speaker’s ideas.

“[The] antidistortion rationale would produce the
dangerous, and unacceptable, consequence that Congress
could ban political speech of media corporations. Media
corporations are now exempt from §441b’s ban on corporate
expenditures. Yet media corporations accumulate wealth
with the help of the corporate form, the largest media
corporations have ‘immense aggregations of wealth,’ and the
views expressed by media corporations often ‘have little or
no correlation to the public’s support’ for those views. Thus,
under the Government’s reasoning, wealthy media
corporations could have their voices diminished to put them
on par with other media entities. There is no precedent for
permitting this under the First Amendment.

“The censorship we now confront is vast in its
reach. The Government has ‘muffle[d] the voices that best
represent the most significant segments of the economy.’
And ‘the electorate [has been] deprived of information,
knowledge and opinion vital to its function.’ By suppressing
the speech of manifold corporations, both for-profit and
non-profit, the Government prevents their voices and
viewpoints from reaching the public and advising voters on
which persons or entities are hostile to their interests.
Factions will necessarily form in our Republic, but the

remedy of ‘destroying the liberty’ of some factions is ‘worse
than the disease.’ Factions should be checked by permitting
them all to speak, and by entrusting the people to judge
what is true and what is false.

EXCERPTS FROM THE DISSENT (By Justice Stevens):
“In the context of election to public office, the distinction
between corporate and human speakers is significant.
Although they make enormous contributions to our society,
corporations are not actually members of it. They cannot
vote or run for office. Because they may be managed and
controlled by nonresidents, their interests may conflict in
fundamental respects with the interests of eligible voters.
The financial resources, legal structure, and instrumental
orientation of corporations raise legitimate concerns about
their role in the electoral process. Our lawmakers have a
compelling constitutional basis, if not also a democratic
duty, to take measures designed to guard against the
potentially deleterious effects of corporate spending in local
and national races.

“The majority’s approach to corporate electioneering
marks a dramatic break from our past. Congress has placed
special limitations on campaign spending by corporations
ever since the passage of the Tillman Act in 1907. We have
unanimously concluded that this ‘reflects a permissible
assessment of the dangers posed by those entities to the
electoral process,’ and have accepted the ‘legislative
judgment that the special characteristics of the corporate
structure require particularly careful regulation.’

“Our jurisprudence over the past 216 years has
rejected an absolutist interpretation of the First Amendment.
The First Amendment provides that ‘Congress shall make no
law . . . abridging the freedom of speech, or of the press.’
Apart perhaps from measures designed to protect the press,
that text might seem to permit no distinctions of any kind.
Yet in a variety of contexts, we have held that speech can be
regulated differentially on account of the speaker’s identity,
when identity is understood in categorical or institutional
terms. The Government routinely places special restrictions
on the speech rights of students, prisoners, members of the
Armed Forces, foreigners, and its own employees. When such
restrictions are justified by a legitimate governmental
interest, they do not necessarily raise constitutional
problems. In contrast to the blanket rule that the majority
espouses, our cases recognize that the Government’s interests
may be more or less compelling with respect to different
classes of speakers.

“To the extent that the Framers’ views are
discernible and relevant to the disposition of this case, they
would appear to cut strongly against the majority’s position.
This is not only because the Framers and their
contemporaries conceived of speech more narrowly than we
now think of it, but also because they held very different
views about the nature of the First Amendment right and the
role of corporations in society. Those few corporations that
existed at the founding were authorized by grant of a special
legislative charter. Corporate sponsors would petition the
legislature, and the legislature, if amenable, would issue a
charter that specified the corporation’s powers and purposes
and ‘authoritatively fixed the scope and content of corporate
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COMMENTS & QUESTIONS

1. Who was the subject of the film, Hillary: The Movie?

2. What was the film’s message?

3. What did the film’s producers, Citizens United, fear with respect to the movie?

Courts create a body of law and establish a body of principles with their decisions interpreting statutory law and
the common law. A guiding principle in the operation of the courts is the concept of stare decisis, which means standing
behind decided cases. In other words, once a court decides a particular legal question, the law is served by the court
continuing to abide by that decision in later cases. Once a precedent is set by the court, it should be followed in the future
unless there is some particular reason to overrule the existing decision. This approach promotes consistency in the law and
allows the public to make decisions and organize its affairs based on what the law is. Stare decisis also promotes confidence
in the judicial system through consistency.

Although a guiding principle, stare decisis is not an unwavering rule. When a court determines that a prior case
was wrongly decided or there has been some development to justify a change, it will modify or overrule it. In this case, the
majority refused to follow stare decisis regarding prior cases upholding restrictions on corporate political speech, while the
dissent believed that that was a mistake.

In this case, despite over 100 years of precedent and two relatively recent Supreme Court decisions to the contrary,
the Supreme Court found that under the First Amendment, Congress may not bar corporations and unions from using
their own money to make independent expenditures to support or oppose candidates for office.

Critics of the decision now predict a new flood of corporate and union money will flow into an electoral system
that is already awash with special interest funds. Supporters of the decision feel that the Court has correctly embraced core
First Amendment protections for political speech during important election times.

What do you think? Is a corporation a person? Should a corporation be entitled to First Amendment protection?
Should that matter for the purposes of speech, generally? What about with respect to political speech?

Should groups of people be entitled to the same First Amendment protections as individuals? What people make
up a corporation? Employees? Shareholders? Customers? Does it depend on the type of corporation? Is there a difference
between a small non-profit and a large publicly held corporation? What if an American corporation is controlled by
foreign interests? Should they receive First Amendment protection to influence American elections?

If each person within a corporation can support or oppose a political candidate, why let all of them, collectively,
do the same? Following this decision, corporations will be allowed to advocate for or against candidates. Whose advocacy
is that--in other words, who does that political speech represent?

Should a corporation be allowed to spend millions advocating a particular candidate if 49 percent of their
employees support the opponent?

It’s illegal to try to force a person to vote a particular way—that is, to support a candidate a person disagrees with.
Does this case contradict that principle for employees who feel differently from their corporate employers? Is corporate
money, employee money?

The court did uphold a portion of the law that requires disclosure of the source of funds used to advocate for or
against a candidate. Do you think this is correct? If ballots are secret, should people be able to advocate for or against a
candidate in secret?

Do you think this decision is appropriate at a time when special interests are having such a dramatic affect on the
nation’s elections?

organization,’ including ‘the internal structure of the
corporation.’ Corporations were created, supervised, and
conceptualized as quasi-public entities, ‘designed to serve a
social function for the state. It was ‘assumed that [they] were
legally privileged organizations that had to be closely
scrutinized by the legislature because their purposes had to
be made consistent with public welfare.’

“The individualized charter mode of incorporation
reflected the ‘cloud of disfavor under which corporations

labored.’ Thomas Jefferson famously fretted that
corporations would subvert the Republic, [writing in an 1816
letter,] ‘I hope we shall . . . crush in [its] birth the aristocracy
of our monied corporations which dare already to challenge
our government to a trial of strength and bid defiance to the
laws of our country.’ General incorporation statutes, and
widespread acceptance of business corporations as socially
useful actors, did not emerge until the 1800’s.”
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(NOTICE TO INSTRUCTORS: The following case raises
important legal issues about the treatment of women in the
workplace. Discussing the effect of the words and phrases involved
requires this article to recite numerous coarse, vulgar and offensive
terms. Classroom discussion of this article will also require mature
use of, and reflection upon, these terms in the employment
context.)

SUMMARY: A female employee at a male-dominated
shipping company presented a triable jury question as to
whether her coworkers’ sustained vulgar and derogatory
language, focused mainly on women, created a hostile work
environment. The United States Court of Appeals for the
Eleventh Circuit decided Reeves v. C.H. Robinson Worldwide,
Inc., on January 20, 2010.

BACKGROUND: In July 2001, Ingrid Reeves accepted a
transportation sales representative position in the
Birmingham, Alabama, branch of C.H. Robinson. She was
the only woman in her group, which consisted of a cubicle
“pod” shared with six male employees. They were all sales
employees whose job involved intensive phone use. Reeves’
male co-workers used vulgar and profane language daily both
in their phone conversation and among themselves. They
also listened to a radio program that frequently focused on
sexual topics.

Reeves had been in the Merchant Marines and was
familiar with the coarse language that predominates in
certain work environments. Still, the extent and
pervasiveness of this language at C.H. Robinson upset her.
Reeves’ co-workers called people “bitch,” “fucking bitch,”
“fucking whore,” “crack whore” and “cunt.” Reeves’ co-
worker, Scott, frequently shouted “fucking bitch” or “fucking
whore” after hanging up his phone. Reeves’ supervisor,
David Mitchell, often referred to females as “bitch.” He said
of another female worker in Birmingham, out of her
presence, “she may be a bitch, but she can read.” Scott called
the same woman a “bitch,” said “she’s got a big ass,” and
Mitchell also said, “she’s got a big one.”

In addition to persistent derogatory remarks about
women made by co-workers, Reeves was regularly exposed to
the crude morning show her male co-workers played on the
radio. Radio discussions about women’s nipples hardening in
the cold and about the size of women’s breasts offended her.
If she turned down the program, sooner or later a male co-
worker would turn it up. When Reeves brought in her own
radio to drown out the offensive show, her supervisor
Mitchell emailed her to tell her to stop playing her radio.
When she turned down the crude morning program one day,
Mitchell asked her to turn it up a bit.

Once when Reeves walked by a male colleague’s
cube, he had an image a naked woman with her legs spread
on his computer screen. She told him she was offended and
he apologized.

Reeves complained to Mitchell at least five times
and also complained formally about her co-workers’
offensive language in two separate work evaluations.
Mitchell admitted in pretrial documents that he had
promised to pay closer attention, but that the language did
not stop.

Having gotten nowhere with her in-house
complaints, Reeves contacted two C.H. Robinson executives,
Director of Branch Operations Molly DuBois, and Vice
President Timothy Manning, to set up a meeting during their
June 2002 visit to the Birmingham branch. They did not
meet with Reeves one-on-one and their visit brought no
change to the offending behavior complained of by Reeves.

In March 2004, Reeves left C.H. Robinson. She sued
the company in federal court for violating Title VII of the
Civil Rights Act of 1964 by maintaining a hostile work
environment. The district court granted summary judgment
for the employer and Reeves appealed. A three-judge panel
from the Eleventh Circuit reversed that decision. The full
Eleventh Circuit then decided to re-hear it “en banc.”

ANALYSIS: Title VII was created by Congress to address
widespread historic discrimination against various groups. To
prove that C.H Robinson maintained an unlawful “hostile
work environment,” Reeves needed to prove that her
employer discriminated against her because of her
membership in a protected group—women—and that the
offensive conduct was severe or pervasive enough to alter the
terms or conditions of her employment.

According to the court, Title VII is not a “civility
code” that makes offensive workplace language
automatically illegal. To prove hostile environment, Reeves
needed to show conduct severe enough, or pervasive
enough, that a reasonable person in her place would feel
threatened or humiliated on the basis of her sex.

C.H. Robinson argued that its workplace may
have incorporated foul language, but that it was not directed
at Reeves, nor at women in particular. Mitchell stated that he
called male as well as female workers “bitch” or “whore.”
Reeves disagreed, but the court was unmoved regardless. The
court reasoned that applying the terms to men did not
render them inoffensive to a woman who was present. Both
terms were historically applied to women and bitch is used
for a female dog. Calling a man these terms—that is,
impugning his masculinity with a derogatory term for a
woman—could offend a woman as well as the man.

To hold the company responsible for its
employees’ behavior, Reeves needed to show that
management fostered or condoned the conduct making its
workplace hostile to women. Reeves’ complaints to Mitchell
and to company executives, none of which changed the
situation, were adequate to show some level of intent on the
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company’s part to maintain the hostile environment
offending Reeves.

The full court upheld the three-judge panel’s
decision to throw out C.H. Robinson’s motion for summary
judgment. The decision means the case can to trial and
Reeves can present her claim of a hostile work environment
to a jury.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Marcus): “We begin by reiterating several core principles of
employment discrimination law: first, to prove a hostile
work environment under 42 U.S.C. § 2000e-2(a)(1), a
plaintiff must show that her employer discriminated because
of her membership in a protected group, and that the
offensive conduct was either severe or pervasive enough to
alter the terms or conditions of employment; second, Title
VII is not a civility code, and not all profane or sexual
language or conduct will constitute discrimination in the
terms and conditions of employment; third, workplace
conduct cannot be viewed in isolation, but rather is to be
viewed cumulatively, and in its social context; and fourth, a
plaintiff can prove a hostile work environment by showing
severe or pervasive discrimination directed against her
protected group, even if she herself is not individually
singled out in the offensive conduct.

“At issue today is whether the conduct alleged to
have pervaded C.H. Robinson created a hostile work
environment that ‘exposed [Reeves] to disadvantageous
terms or conditions of employment to which members of
the other sex [were] not exposed.’

“The legal standard for hostile work environment
claims in this Circuit is well-settled. To prove a hostile work
environment, the plaintiff must show (1) that he or she
belongs to a protected group; (2) that the employee has been
subject to unwelcome sexual harassment, such as sexual
advances, requests for sexual favors, and other conduct of a
sexual nature; (3) that the harassment must have been based
on the sex of the employee; (4) that the harassment was
sufficiently severe or pervasive to alter the terms and
conditions of employment and create a discriminatorily
abusive working environment; and (5) a basis for holding the
employer liable.

“Workplace conduct is not measured in isolation.
Rather, the evidence of harassment is considered both
cumulatively and in the totality of the circumstances. Either
severity or pervasiveness is sufficient to establish a violation
of Title VII. In evaluating allegedly discriminatory conduct,
we consider its frequency; its severity; whether it is
physically threatening or humiliating, or a mere offensive
utterance; and whether it unreasonably interferes with an
employee’s work performance.

“Moreover, the plaintiff must prove that the
environment was both subjectively and objectively hostile.
The employee must ‘subjectively perceive’ the harassment as
sufficiently severe and pervasive to alter the terms or
conditions of employment, and this subjective perception
must be objectively reasonable. So long as the environment

would reasonably be perceived, and is perceived, as hostile or
abusive, there is no need for it also to be psychologically
injurious. [T]he objective severity of harassment should be
judged from the perspective of a reasonable person in the
plaintiff’s position, considering ‘all the circumstances.’

“Equally important to our inquiry here is the
common-sense rule that the context of offending words or
conduct is essential to the Title VII analysis. Even gender-
specific terms cannot give rise to a cognizable Title VII claim
if used in a context that plainly has no reference to gender.
Thus, for example, were a frustrated sales representative to
shout ‘Son-of-a-bitch! They lost that truck,’ the term would
bear no reference to gender. In contrast, however, when a co-
worker calls a female employee a ‘bitch,’ the word is gender-
derogatory. The terms ‘bitch’ and ‘slut’ are more degrading to
women than to men. The original definition of the term
‘bitch’ is ‘the female of the dog.’ The term’s secondary
meanings are likewise gender-specific: ‘a lewd or immoral
woman’ or ‘a malicious, spiteful, and domineering woman.’
Calling a female colleague a ‘bitch’ is firmly rooted in
gender. It is humiliating and degrading based on sex.

“A final principle that guides us in this decision is
that words and conduct that are sufficiently gender-specific
and either severe or pervasive may state a claim of a hostile
work environment, even if the words are not directed
specifically at the plaintiff. It is enough to hear co-workers
on a daily basis refer to female colleagues as ‘bitches,’
‘whores’ and ‘cunts,’ to understand that they view women
negatively, and in a humiliating or degrading way. The
harasser need not close the circle with reference to the
plaintiff specifically: ‘and you are a “bitch,” too.

“The social context at C.H. Robinson detailed by
Reeves allows for the inference to be drawn that the abuse
did not amount to simple teasing, offhand comments, or
isolated incidents, but rather constituted repeated and
intentional discrimination directed at women as a group, if
not at Reeves specifically.

“Here, Reeves claims that her conditions of
employment were humiliating and degrading in a way that
the conditions of her male co-workers’ employment were
not. It is no answer to say that the workplace may have been
vulgar and sexually degrading before Reeves arrived. Once
Ingrid Reeves entered her workplace, the discriminatory
conduct became actionable under the law. Congress has
determined that Reeves had a right not to suffer conditions
in the workplace that were disparately humiliating, abusive,
or degrading. At the end of the day, this is a question of
intent, which, because intent may be difficult to discern,
often requires recourse to circumstantial evidence. We are
satisfied on this record that a jury could infer the necessary
intent. Simply stated, this is a question for the jury.

“Finally, C.H. Robinson suggests that Reeves’s co-
workers used the terms ‘bitch’ and ‘whore’ to refer to both
men and women and that, therefore, these terms cannot
themselves be gender-specific. First, as for the term ‘bitch,’
there may be a dispute of material fact about this matter.
While Mitchell specifically testified that he referred to men
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in the office by the term ‘bitch,’ Reeves claimed never to have
heard any male employee refer to another male as a ‘bitch.’
But even accepting that Reeves’s co-workers sometimes used
the terms ‘bitch’ and ‘whore’ to refer to men, this usage may
not make the epithets any the less offensive to women on
account of gender. It is undeniable that the terms ‘bitch’ and
‘whore’ have gender-specific meanings. Calling a man a

‘bitch’ belittles him precisely because it belittles women. It
implies that the male object of ridicule is a lesser man and
feminine, and may not belong in the workplace. Indeed, it
insults the man by comparing him to a woman, and, thereby,
could be taken as humiliating to women as a group as well.”
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COMMENTS & QUESTIONS

1. Where did Ingrid Reeves get a job in 2001?

2. Who was her boss? Was he supportive?

3. Did Reeves talk to anyone above her supervisor in the company? If so, what did that achieve?

This is an unusual case in that it is an “en banc” decision of a circuit court of appeals. The vast majority of circuit
opinions are filed by three judge panels. It is unusual for a case to be heard by the entire circuit. Apparently, the Eleventh
Circuit felt that the issue of whether language itself could create a hostile work environment was a significant issue. The
case is also unique and quite remarkable in its unanimity. Normally when a case is heard “en banc” there is some
controversy or disagreement among the court members in the original decision. In this case all of the judges on the circuit
agreed in the outcome.

This is a landmark decision in sexual harassment case law. While not all profane or sexual language
would be actionable, certain gender-specific words could be, even if they were not used explicitly in reference to the
plaintiff.

Title VII prohibits discrimination in the workplace, which is not always easy to describe or prove. The
discrimination can involve “disparate treatment” or “disparate impact.” The court characterized Reeves’ claim as one for
disparate treatment, which is often a more visible form of discrimination. Disparate impact may be both more widespread
and harder to prove. Proving disparate impact involves the use of statistics to show that certain business practices are
excluding a protected class of potential employees. For example, if an employer made sales applicants pass a test laden
with NASCAR questions, women might pass the test in smaller numbers. The company might argue that many of its
customers are NASCAR fans and that the questions were relevant for that reason. But if the impact of the test was to
exclude 9 in 10 women who met the job’s stated qualifications, but only 3 in 10 men, a court might find the test unlawful
for its disparate impact on women applicants. Were the company in the business of NASCAR promotion, it would have a
legitimate business reason for the questions, which would be a defense to a disparate impact claim.

What is the historical use of the word “bitch?” Is this word offensive at a dog show? If C.H. Robinson had a female
guard dog, would it be unlawful for male employees to call it a bitch? Why would a woman be offended by use of this
word if the speaker meant someone else? Does calling a man “bitch” offend women who overhear?

Does this decision mean that all male-dominated workplaces using profanity within the jurisdiction of the
Eleventh Circuit are engaging in disparate treatment sexual harassment of female employees?

What does the court mean by conduct that “alters the terms or conditions of employment?” Did it hold that
Reeves’ co-workers had done this?

Does the First Amendment protect an employee’s right to say whatever he wants? Against whom does the First
Amendment apply? Do members of the U.S. Congress have a First Amendment right to say whatever they want around
their female peers in Congress?

If the facts of this case were identical, except that Mitchell, Reeves’ supervisor, was a woman instead of a man,
would Reeves’ claim be valid? If executive Molly DuBois had listened to everything Reeves said had offended her and
concluded that those circumstances were not offensive to women, would Reeves’ claim fail?

If you were the lawyer for another employer in the Eleventh Circuit, and the CEO asked for your thoughts
following this decision, what would advise?

Is profanity of a sexual nature inherently discriminatory? Should corporations ban it altogether at work? Could a
company that condones women using bad language be guilty of disparate treatment discrimination against male
employees who were offended?
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SUMMARY: A New York basketball camp violated the
Americans with Disabilities Act when it turned away a boy
infected at birth with human immunodeficiency virus (HIV)
who remains on medication for the condition, keeps it
confidential, and has a level of the virus in his system that is
so low, it is undetectable. The United States District Court for
the Southern District of New York decided Doe v. Deer
Mountain Day Camp on January 13, 2010.

BACKGROUND: “Adam Doe,” who was adopted as a baby,
contracted HIV at birth. Fortunately, his condition was
detected early so that he was able to receive prompt care and
medication to control it. At the advice of his HIV specialist,
Dr. Neu, Adam and his family kept his condition
confidential.

Adam likes basketball, so his HIV clinic suggested
that he attend a basketball camp. Adam’s mother chose Deer
Mountain Basketball Academy (DMBA), which is held at
Deer Mountain Day Camp (DMDC). The application process
includes a medical form, which is reviewed by nurses
employed by the camp. Their objective in reviewing the
form is to understand campers’ medical needs so that in case
of an emergency, they can respond properly. Dr. Bernstein,
who volunteers as a doctor for the camp, is also Adam’s
primary pediatrician. He reviews the medical forms
submitted to the camp and sometimes recommends
restrictions for some children when he feels they are
warranted by the children’s condition or medications.

The DMBA application includes a line for “other
health comments.” When Jane, Adam’s mother, filled out
the form, she left this line blank. She did so because Dr. Neu
had told her that she did not need to disclose Adam’s
condition. Despite this fact, Dr. Bernstein notified the camp
of Adam’s HIV-positive status when he reviewed Adam’s
medical form. After hypothetical discussions with Dr. Levy,
another pediatrician who occasionally saw Adam, the camp’s
nurse determined that Adam’s medications could cause him
to bleed and that his blood in the swimming pool or toilet
area could threaten other campers. The camp did not discuss
these theories with Dr. Neu or Adam’s mother.

The camp rejected Adam’s application and
refunded his money. Adam and his mother then sued DMDC
and DMBA for violating the Americans with Disabilities Act
and a similar New York state law. Before trial, Adam and his
mother moved for summary judgment and Deer Mountain
filed its own “cross-motion” for summary judgment.

ANALYSIS: The Americans with Disabilities Act was passed
to eliminate practices or conditions that prevent persons
with physical or mental limitations from participating in
work and activities the rest of the public enjoys, or unduly
limits their ability to do so. In order to establish a claim
under the ADA, Adam had to show: 1) that he has a
disability; 2) that the defendants are owners of a “public
accommodation”; and 3) that defendants discriminated
against him on the basis of his disability by denying him
“full and equal opportunity” to participate in the Deer
Mountain basketball camp.

Deer Mountain offered several defenses. They
asserted that HIV-positive status isn’t a disability and that
they hadn’t precluded him from joining the camp on that
basis. In the alternative—if the court found against them on
those arguments—the camp argued that it was permitted to
exclude him because his HIV-positive condition posed a
“direct threat” to other camp participants.

Established law ran against the camp’s assertion
that HIV-positive status was not a disability. The Second
Circuit Court of Appeals, whose decisions a New York federal
district court is obligated to follow, has held that HIV-
positive status is a disability. The legislative history of the
Americans with Disabilities Act also indicates that Congress
meant to protect persons with HIV from discrimination with
the act.

The camp next argued that even if HIV is a
disability, that’s not why they excluded Adam. They did so
because the camp’s nurse, in conjunction with discussion
with Dr. Levy, concluded that Adam’s medications could
produce blood in his urine or stools and that, as a result,
other campers might be at risk from sharing the camp’s
facilities. (Dr. Levy and the camp disagreed over the contents
of their discussion.) The court rejected this argument. The
camp never consulted Dr. Neu, Adam’s HIV specialist, nor
any established medical literature that would support their
conclusion that Adam’s medication might cause him blood
loss that posed an HIV-transmission threat to other campers.

Moreover, the court concluded, the odds of
someone else contracting HIV through sharing the camp’s
facilities with Adam were extraordinarily low. HIV is
undetectable in Adam’s blood. (What identifies him as
having been exposed to the virus is the presence of HIV
antibodies.) Procedures in place at the camp for dealing with
blood, vomit and other bodily substances were adequate to
protect all participants. Although a camp nurse had
determined that Adam’s blood posed a threat, accepted
medical research indicated otherwise. Therefore, the camp
could not claim the ADA’s exclusion for conditions that pose
a “direct threat” to others.

The court therefore granted Adam’s motion for
summary judgment and denied the camp’s cross motion.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Pogue): “Adam does not have to present direct evidence
that his HIV was a significant factor in Defendants’ denial of
his admission to basketball camp. Rather, Defendants’
discriminatory intent or animus may be inferred from the
totality of the circumstances, including the historical
background of the decision; the specific sequence of events
leading up to the challenged decision; and contemporary
statements by Defendants.

“Plaintiff argues that, even crediting each of
Defendants’ various reasons for denying Adam admission,
including the need to provide a separate pool and toilet as
well as his secrecy surrounding HIV-seropositivity, none is
independent of Adam’s HIV status; rather, they are all based

HIV Infected Boy Wrongly Excluded from Camp
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on stereotypes and irrational fear about people with HIV.

“Defendants have presented no evidence to raise
an issue of fact for trial with regard to DMDC’s denial of
admission. Defendants insist that other considerations led to
their decision to deny Adam admission, such as their
concern about the side effects of Adam’s medications.... But
Defendants’ asserted alternate justifications for denying
Adam admission confirm, rather than counteract, Plaintiff’s
allegations. Defendants particularly focus on the existence of
side effects of antiretroviral medications, and present
evidence to this effect. Even assuming the truth of
Defendants’ allegations, however, the fact that Adam may
take medications with certain side effects is inseparable from
the fact that Adam is HIV-positive. Discriminating against
Adam because of medicinal side effects, therefore, still
constitutes discrimination on the basis of Adam’s disability.
Moreover, undisputed facts from the record demonstrate that
DMDC’s concerns with regard to Plaintiff’s medicine relate to
risks of his transmission of HIV to other campers, as a result
of bleeding that might be caused by his medication.
Therefore, this concern is also inseparable from Adam’s
condition.

“[The ADA does exclude conditions that pose a
direct threat to the public where the probability of
significant harm is] substantial, constituting more than a
remote or slightly increased risk. The focus is on the
objective reasonableness of Defendants’ assessment of the
significance of the risk of transmission based on reasonable
medical judgments of public health authorities.] To survive
summary judgment, Defendants have the responsibility to
present the court with objective, medical evidence—such as
reliable medical guidelines, literature, or expert testimony—
to establish that their direct threat assessment was
reasonable.

“Defendants, however, have provided the court
with no objective medical evidence to support their threat
determination. The only evidence Defendants present relates
to the potential side effects of Adam’s medications. The
exhibits, however, fail to mention ‘bleeding’ in stool or urine
as side effects of Adam’s medication. In any case, whether
Adam had this risk of bleeding is of limited relevance.
According to public health authorities’ publications available
to Defendants in 2004, HIV cannot survive outside the body,
and, hence, cannot survive in a swimming pool or on a toilet
seat. Moreover, it is highly unlikely that HIV will be
transmitted through contact sports. In light of this
widespread established medical opinion, unless Defendants
can present objective medical evidence to the contrary, no
reasonable jury could find that Defendants acted reasonably.
Defendants, however, do not provide such evidence.

“Nurse Gloskin did provide deposition testimony
that HIV in stool can survive in swimming pool water and
that HIV can be transmitted by blood on a toilet seat.
However, while a health care professional, such as a
registered nurse like Gloskin, may disagree with the
prevailing medical consensus, she must provide a credible
scientific basis for deviating from the accepted norm.
Opinions from health care workers do not constitute
objective medical evidence absent such a basis. Defendants,
however, have not supported Gloskin’s position with any
medical evidence. The mere existence of possible avenues of
transmission, presented without a documented showing,
does not create a genuine issue of material fact as to direct
threat.”
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COMMENTS & QUESTIONS

1. What about Adam Doe alarmed Doe Mountain Day Camp?

2. What specific risks did they envision?

3. Did the court agree that their fear was justified? Did Adam have a legal right to go to the camp? Why or why not?

The legal concept called “standing” requires that the party bringing a lawsuit have a personal stake in the
outcome—that is, be directly affected by the court’s decision. The reasoning behind the requirement is that only someone
who personally has something to win or lose in the case will pursue it “zealously”; courts don’t want to foreclose injured
person’s rights through half-hearted lawsuits brought by others.

In this case, it is not an actual “Doe” family that was harmed by the camp’s decision. Rather than a substitute
plaintiff, however, this case involves a pseudonym—a false name—that Adam and his family are using to bring the case.
This allows them to seek a remedy for their legal injury without broad public disclosure of the family’s and Adam’s true
identity. Confidentiality about Adam’s condition is important to his not being discriminated against, and it would be
unfair if, in order to protect his HIV status, he had to disclose it in public court documents. Cases involving minors often
use a pseudonym, or just initials. Adults may also proceed in this manner where the case involves legitimate privacy
interests.

What did Dr. Neu, the HIV specialist, tell the camp when they asked him about risks of Adam’s condition to
other campers?

The camp’s nurse told the camp that HIV-positive blood in the pool could spread the virus. Did the court accept
this conclusion? What evidence did she and the camp provide the court in support of this conclusion?

Is every disease a disability? If a person got HIV from illegal drug use, would he be protected by the ADA? Does
that seem fair? What if there was a disease whose only effect was to turn a person’s hair blue—would that disease be
covered by the ADA?

If the public is afraid of HIV and other parents and kids might get scared, withdraw from the camp or enjoy it
less because of their fears, should that be relevant in protecting someone’s right to go to camp? The ADA applies to public
accommodations, not private individuals. What if a parent of another child heard about Adam, took a poll of the other
families sending kids to the camp, and they voted unanimously to keep Adam out—could the camp use this as a basis to
exclude him?

If a camp applicant had a disease that made him violent, such that he would frequently strike other people,
would that be covered by the ADA? Would the camp have any basis for denying such a person admission? If Adam also
had this condition, could they keep him out?

What if the camp had complied with the ADA and admitted Adam into its program and another participant
did, in fact, contract HIV from Adam? Would the basketball camp be liable for the spread of the disease? Should the ADA
grant some sort of protection to the camp in this situation to protect them from liability?

What if Adam had the flu or the H1N1 virus? Could the camp have excluded him from participating? Is the flu
or H1N1 a disability? Or, is it just an illness? Why is it different from HIV?
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