
SUMMARY: A man who put one foot in his vehicle and then got
back out, never touching the controls or putting the key in to start
the car, was not guilty of drunk driving. He did not have “physical
control” of the vehicle under Minnesota’s drunk driver law. The
Minnesota Court of Appeals decided Snyder v. Commissioner of
Public Safety on January 29, 2008.

BACKGROUND: In September 2006, Jason Snyder and his wife
attended a wedding reception with two friends. At the reception
Snyder got into an argument with some other guests. Someone
contacted the police and Wright County Deputy Sheriff Jeremy
Wirkkula arrived at the reception area. Another officer on the scene
indicated that Snyder’s group as having been involved in the
altercation, so Wirkkula drove across the parking lot to speak to
them.

Wirkkula saw Snyder approach a vehicle and unlock the driver’s
side door. He placed his right foot in the passenger compartment
and had his left hand, in which he held the keys, on the door.
Snyder’s group noticed Wirkkula approaching, so Snyder stepped
away from his vehicle, shut the door, handed the keys to his wife,
and walked toward Wirkkula’s car to speak to him.

From his interaction with Snyder, Wirkkula suspected Snyder was
intoxicated. He administered a sobriety test, determined Snyder was
drunk, and arrested him for drunk driving. Snyder had a hearing on
the matter, where he was determined to be intoxicated and in the
process of driving his vehicle. The court therefore revoked his
driver’s license. Snyder appealed.

ANALYSIS: To be found guilty of drunk driving under
Minnesota law, the defendant must be in “physical control” of the
vehicle and intoxicated. Circumstances must indicate that the
defendant has driven or is about to drive, or that the degree of
physical control he or she has over the vehicle creates an
unreasonable risk that he or she will drive.

The purpose of the law is to protect other motorists, pedestrians
and property from injury or destruction at the hands of a drunk
driver. Police will not always encounter a potential drunk driver in
the act of driving. The law is broad enough to punish people who
likely were driving, or are about to drive. But not every person who
becomes intoxicated plans to drive; thus, police cannot arrest any
drunk person and take his license. The line Minnesota draws is
physical control. Police may arrest an intoxicated person for drunk
driving if that person is in physical control of a vehicle.

At Snyder’s hearing, he and his friends had testified that they had
gone to the vehicle to get away from the altercation, that they had
not planned to drive, and that wedding planners had provided them
with a limosine to take them to a nearby motel. The court found this
testimony not credible. Yet to convict Snyder for drunk driving and
take his license, the police and prosecutor still needed to show that
he was in physical control of a vehicle. Snyder argued that opening
the door and placing one foot inside, without starting the vehicle or

taking its controls in hand, fell short of this standard.

The Court of Appeals noted that, under Minnesota law, a person
need not be seated in the vehicle to be found in physical control. In
one case, a woman was held to be in physical control when she was
standing on the roadside behind her vehicle, was the only one
present, the key was in the ignition and the car (which had a flat
tire) was running. In that case, circumstances suggested that she had
been driving before the flat tire occurred—and would have driven
away again had she fixed the tire.

Here, Snyder did not drive. He did not sit in the vehicle, take the
wheel, put the key in the ignition or start it. Instead, the deputy
observed Snyder step away, close the door, hand the key to his wife
and approach the police car. Under these facts, the court reasoned
that Snyder had not taken physical control of the vehicle. The court
reversed the decision revoking Snyder’s license.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Crippen): “Laws prohibiting a person from driving while
intoxicated are liberally interpreted in favor of the public interest
and against the private interest of the driver involved. The term
‘physical control’ is more comprehensive than ‘drive’ or ‘operate.’
The Minnesota Supreme Court has determined that an acceptable
jury instruction describing ‘physical control’ may read as follows:

“[B]eing in a position to exercise dominion or control over the
vehicle. Thus, a person [is] in physical control of a vehicle if he has
the means to initiate any movement of that vehicle and he is in
close proximity to the operating controls of the vehicle, and this is
true whether the vehicle can be driven on the highway at that point
or not.

“Furthermore, ‘physical control is meant to cover situations
where an inebriated person is found in a parked vehicle under
circumstances where the car, without too much difficulty, might
again be started and become a source of danger to the operator, to
others, or to property.’ Intent to operate does not have to be shown
in order to find that an individual is in physical control. But mere
presence in or about the vehicle is not enough to show physical
control; a court examines the overall situation in making its
determination.

“Physical control is not shown by evidence merely establishing
that an individual is in a position where they could start the car
‘without too much difficulty.’ An officer in such a case has
insufficient cause to believe the individual is in physical control
without additional evidence that the person ‘has or is about to take
some action that makes the motor vehicle a source of danger to
themselves, to others, or to property.’ In [a case called] Shane, the
supreme court reversed a probable cause determination where the
record established the following:

“[T]he only action the officers who stopped the Bronco observed
was that Shane, after being ordered to remain in the Bronco, leaned
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over from the passenger seat and evidently touched the Bronco’s gas
pedal briefly, causing its engine speed to increase and a visable
increase in the exhaust coming from its tail pipe. There is no
evidence in the record that Shane did anything else. There is no
evidence, and the officers who stopped the Bronco have not alleged,
that Shane put himself in a position to move the Bronco or that he
caused the Bronco to move. Further, the record is clear that Shane did
not move to the driver’s seat, touch the steering wheel, or put the
Bronco in gear. Nor is there any evidence, and the officers have not
alleged, that Shane made any attempt to do these things.

“The district court found that appellant had approached his
vehicle and placed a foot inside the cab. The keys were not in the
ignition, appellant did not move to the driver’s seat, did not start the
car, nor did he touch the steering wheel or the gear shift. [The
Minnesota supreme court has] approved jury instructions indicating
that the potential driver should be ‘in close proximity to the
operating controls’ and have the ability to move the car. Appellant
was not in such proximity to the vehicle’s controls and he was not
yet in a position to exercise dominion over the vehicle.

“The officer involved watched appellant approach his vehicle in
the parking lot and observed no indication that the vehicle recently
had been used. Other cases have found ‘physical control’ exists when,
because the motorist is found alone on the side of the road with the
vehicle, circumstances indicate the vehicle involved had either been

parked while the person operating it was under the influence of
alcohol, or that there was a significant risk he or she would soon be
starting and driving the vehicle. But where it is clear that the
potential driver would not be operating the vehicle because he or she
was in their vehicle at their residence, he or she is not in physical
control. Here, no attendant or aggravating circumstances indicate
that appellant had or would operate the vehicle while intoxicated, as
he was not alone with his vehicle on the side of the road, nor had he
entered his vehicle or inserted the key into the ignition.

“Moreover, appellant handed his keys to a third party before
getting into the car, ending the prospects for his driving or taking
control of the vehicle. ‘Relinquishment of control of a vehicle to an
unimpaired driver, by one who believes he/she is under the influence
and unable to operate the vehicle safely, or the use of designated
drivers, are policies to be commended and encouraged.

“Before appellant relinquished his keys, he was someone who
could start the car without much trouble. But a showing that he had
physical control, creating danger, required evidence of special
circumstances surrounding recent use, or evidence that he became
seated or otherwise dealt with the operation of the car. Such
additional indication of danger cannot be found on this record, and
appellant cannot be found to have been in ‘physical control’
sufficient for license revocation.”
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COMMENTS & QUESTIONS
1. What event had Snyder been to the night he was arrested?

2. Why did police show up?

3. Was Snyder at the wheel of his car?

Drunk driving kills thousands of Americans every year, forcing legislatures and law enforcement to stand tough on this widespread
problem. Lawmakers want to stop as many intoxicated individuals from getting behind the wheel as possible. Obviously pulling over people
who are swerving or missing traffic controls helps. But if a drunk is already at the wheel, police too often encounter the driver only after a
potentially fatal collision.

To stop more drivers, legislatures empower police to conclude that a person has or is about to drive drunk and to impose proper penalties.
Yet anyone who takes a drink can conceivably get behind the wheel of car. Officers cannot arrest anyone with a certain blood alcohol level
and a driver’s license or a set of car keys for drunk driving. There must be some meaningful connection between the inebriated individual and
a motor vehicle. Because losing one’s license is a common penalty, and a serious inconvenience for people who must drive to work,
individuals charged with drunk driving will fight hard in court to beat the charge.

Where was Snyder in relation to his car when the deputy approached? What did he do when the deputy pulled up? Do you think that
Snyder would have driven the car if the officer had not approached? Should this matter?

The Minnesota Supreme Court’s jury instruction on drunk driving says that a person [is] in physical control of a vehicle if he has the
means to initiate any movement of that vehicle and he is in close proximity to the operating controls. Why doesn’t Snyder fit that
description? Could Snyder have promptly sat down and started the car? Was anyone else in a better position to take the driver’s seat than
Snyder? If Snyder was not in control of the vehicle, who was?

If a drunk woman at the trunk of her car can be in physical control of it, why isn’t Snyder in this case?

If the deputy hadn’t pulled up, do you think Snyder would have driven away with his wife and their two friends? Was he drunk? Is this the
sort of thing legislators and police are trying to stop?

What if an intoxicated person, with car keys in his pocket, left a bar and got into his car to “sleep it off” before driving? Could that person
be guilty of drunk driving? If the police found him sleeping in the front seat would he be guilty? What if the police found him in the back
seat, asleep? Would he be guilty? Should the law require that the car be started and in the control of the intoxicated person?
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SUMMARY: Massachusetts could not imprison a convicted
criminal they mistakenly left free for sixteen years, even though he
was sentenced to terms of five and twenty years to be served
concurrently. The Massachusetts Supreme Court decided
Commonwealth v. Ly on November 6, 2007.

BACKGROUND: Vith Ly, a Cambodian who came to the
United States as a refugee after two years in a camp in Thailand, was
convicted in Massachusetts on charges of assault, battery, and rape
in 1990. At the time of the crimes, Vith spoke virtually no English.
He was represented by a legal assistance organization. The court
sentenced Ly to three five-year terms and three twenty-year terms,
to be served concurrently. (Concurrent sentences meant Ly would
serve a maximum of 20 years in prison.)

Ly filed a motion with a judge on the appeals court to be
released pending his appeal. The judge granted the motion. On
appeal, the court vacated one of the convictions for assault and
battery. It let the other convictions stand.

No one from the justice system ever contacted Ly and told him
to report for prison, nor did anyone seek him to re-incarcerate him.
With his limited understanding of English, Ly believed that the
organization representing him had won his freedom. He continued
to live in the same town for the next sixteen years. During this
time, he had three sons, worked and paid taxes regularly. He had
minor run-ins with the law in 1999 and 2001, but no one
mentioned the prior matters.

In 2007, a state trooper ran a routine registration check on Ly’s
vehicle and realized he was supposed to register as a sex offender.
He took Ly into custody. When the district attorney’s office
examined his files this time, they realized Ly had never returned to
prison. They filed a motion to execute the sentences. Ly filed a
motion to dismiss, arguing that imposing them now violated his
right to due process under the state and federal constitutions. A
judge in the superior court ordered that Ly’s sentences be “deemed
served” and the state (which, like Pennsylvania, refers to itself as
the Commonwealth) appealed.

ANALYSIS: The Commonwealth argued that Ly would not be
prejudiced if the sentences he was supposed to serve were imposed
now. He argued that hauling him back to jail after he had lived 16
years believing he was a free man denied him of due process. If
government finds it appropriate to impose a penalty on a criminal
defendant, it must do so promptly. The state cannot leave the
accused wondering when, if ever, government will step in and take
away a defendant’s liberty.

The court rejected the Commonwealth’s position that Ly would
not be prejudiced. Since the sentences in 1990, he had moved on
with his life, working, paying taxes and raising three sons.
Depriving him of his liberty now, many years later, violated the due
process principles required of government by the state and federal
constitutions.

Ly had not fled; he had not lied to the justice system; he had not
evaded any effort to re-confine him. The government simply did
not try to put him in prison and it was not Ly’s responsibility to
discover its error and report for detention. Massachusetts had its
chance and it made a glaring error, leaving a violent criminal free.
Given the time that had elapsed, the state supreme court said that
government had lost its chance to put Ly behind bars for the 1990
crimes. The judges did notice with dismay that Ly had not been
totally law abiding during his freedom; however, government had

failed both times to investigate Ly’s past and those more recent
infractions did not form a basis for imprisoning him on a sentence
that should have been imposed years earlier.

The court issued an order freeing Ly and prohibiting the
Commonwealth from imposing any further custody under the 1990
sentences.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Greaney): “Rule 31 (a) of the Massachusetts Rules of Criminal
Procedure sets forth the process whereby a judge, in his or her
discretion, may order that the execution of a defendant’s sentence
be stayed pending the final determination of an appeal. The rule
makes no mention, however, of the process by which a stay of
execution, once granted, may be revoked after an appellate court’s
affirmation of a defendant’s conviction. At the hearing on the
motions, the Commonwealth was unable to answer to the judge’s
satisfaction his question as to what process was in place in the
district attorney’s office in 1991 to ensure that a convicted offender
(here, a convicted sex offender), at liberty pending appeal, was
returned to custody with promptness after the affirmance by an
appellate court of the judgment or judgments of conviction.
Neither the rule, nor our cases, indicate whether, in the normal
course of events (now or then), the clerk’s office informally notifies
the district attorney of its receipt of the rescript, or whether the
district attorney must bring the matter to the court’s attention by
way of a formal motion to revoke the stay of execution of sentence.
Neither occurred in this case. It is clear, nonetheless, that a
defendant who unsuccessfully appeals from a criminal conviction
bears no burden to come forward voluntarily to be taken into
custody and incarcerated. There is no apparent fault to be attributed
to the defendant in this case.

“The defendant’s motion to dismiss, based on alleged violations
of his rights to speedy sentencing and to due process under the
Federal and State Constitutions, raises an issue appropriate for
consideration under G. L. c. 211, § 3, and the Commonwealth’s
appeal is timely.

“In reviewing the motion, we consider as did the judge the
totality of the defendant’s circumstances over the past sixteen years.
The defendant has raised three sons, worked without interruption
at various jobs, and paid his taxes every year. He has done nothing
to cause immigration authorities to attempt to deport him, and, in
the only immigration proceedings involving his status, immigration
authorities decided that he was entitled to remain in the United
States. The defendant has lived with his family in Lowell for the
entire period and has never attempted to flee or avoid the attention
of law enforcement authorities. We consider specious the
Commonwealth’s suggestion that the defendant has demonstrated
no prejudice that would befall him should execution of his
sentences be ordered at this time.

“We note with disfavor that the defendant’s conduct has not
been trouble free. Despite subsequent encounters with the criminal
justice system, however, which (as the judge remarked) should have
motivated someone in the district attorney’s office to examine his
criminal record and discover the fact that the full sentences had not
been served for multiple convictions of serious and violent offenses,
the district attorney did nothing for sixteen years. If there is fault to
be attributed, it lies at the Commonwealth’s doorstep, at least for its
failure to bring to the court’s attention in 1991 by way of motion or
otherwise the immediate necessity to revoke the stay of execution
of the defendant’s sentences, and, perhaps, its failures in 1999 and

Criminal Mistakenly Left Free Could not be Imprisoned



2001 to examine the defendant’s criminal history carefully (which
could have alerted someone to the oversight). The Commonwealth
offers no explanation for these failures, other than to concede that
there was an ‘inadvertent error.’ The judge concluded that ‘the fair
and the just result is to permit the defendant to be at liberty.’ We
agree.

“It is a basic principle that a defendant sentenced to
incarceration has a due process right to serve the sentence promptly
and continuously, rather than ‘in installments.’ Otherwise, ‘[a]
prisoner sentenced for one year might thus be required to wait forty
under the shadow of his unserved sentence before it pleases the
marshal to incarcerate him.’ Consistent with these cases is the
proposition that the execution of a defendant’s sentence, including
one which has been stayed pending the resolution of an appeal, as
a matter of fundamental fairness, must be pursued with reasonable

diligence. We conclude that requiring the defendant to serve his
sentences at this point in time and on these facts would violate the
concept of fundamental fairness that is at the core of due process.
Other courts considering circumstances like this have reached the
same result based on different theories.

“This court [has in prior cases] addressed key differences
between the constitutional protections against improper
governmental action known as ‘substantive due process’ and
‘procedural due process.’ We have decided this case under a
traditional procedural due process analysis, similar to that used in
determining whether a defendant has been denied the
constitutional right to a speedy trial. We need not decide, therefore,
whether incarcerating the defendant (at this point in time and on
these facts) would ‘shock the conscience,’ thereby violating his
right to substantive due process as well.”

4

COMMENTS & QUESTIONS
1. Was Vith Li born in the United States?

2. What sort of trouble did he get into in Massachusetts?

3. Did the justice system punish him?

The Fifth Amendment includes among its protections the guarantee that no person shall be deprived of life, liberty or property
without due process of law. The Fourteenth Amendment, which applies the Bill of Rights to the states, repeats this guarantee. Due
process demands that the laws be fair. Courts recognize two types of due process. Procedural due process requires the government to
apply the laws in a fair way, and includes the right to be notified of any infraction of the law and given a right to defend oneself in
court—often summarized as “notice and an opportunity to be heard.” The court in this case determined that attempting to imprison
someone mistakenly left free for sixteen years would also constitute an unfair application of the law under due process.

Substantive due process is the second type and, as the name suggests, goes to the substance of the law itself. Even if the means of
applying the law were perfectly ordinary, the law’s very requirements or prohibitions could be unfair. A law providing that jaywalkers be
imprisoned for life would violate substantive due process. Courts will find a law “that shocks the conscience” to violate substantive due
process. The substance of the laws punishing Ly were fair. The procedure Massachusetts tried to enforce them was not.

What is unfair about requiring a man sentenced to prison to serve his prison term, even if asked to do so years later? Why does it
matter when the state tries to send him to prison?

Ly is a convicted sex offender. Should “fairness” require that he serve a prison sentence for those crimes? Did the state intentionally
fail to put Ly back in prison? Should there be an “honest mistake” exception to due process?

A statute of limitations is a period within which a legal remedy must be pursued or it disappears. Murder has no statute of
limitations. If Ly had been guilty of murder, would it still be unfair to return him to prison?

This case illustrates the meaning of “due process”. Due process requires things to be “fair”. In this case, the court felt that it just was
not fair to send Ly to prison at this point in time. Do you agree? Do you think Ly “got away with this one”?
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SUMMARY: A doctor who spent 24 minutes trying to revive a
newborn whose heart stopped was not negligent, even though the
long delay left the child with severe disabilities. The Washington
Supreme Court decided Stewart-Graves v. Vaughn on February 12,
2008.

BACKGROUND: In March 2004, Nicole Stewart-Graves went to
Southwest Washington Medical Center experiencing mild labor
contractions. She was 35 weeks pregnant. An initial examination
revealed a normal fetal heart rate. A few hours after her arrival, a
monitor indicated that the baby’s heart rate had dropped to a
dangerous level. Stewart-Graves gave the attending physician oral
consent to perform an emergency caesarean section.

During the procedure, the operating physician discovered that the
mother had suffered a placental abruption—the placenta had
separated from the uterus. This condition can deprive the baby of
oxygen and nutrients. When delivered, the baby had no heart rate
and was not breathing.

Dr. Katherine Vaughn took charge of emergency efforts to
resuscitate the baby. These efforts continued for 24 minutes, at which
point the child’s heart resumed beating. As a result of the long delay
without blood flow, however, the baby suffered severe brain damage
and disabilities and will require continuous substantial medical care
for the rest of his life.

Stewart-Graves and her husband sued Vaughn and the hospital for
professional negligence and for failure to obtain their informed
consent to engage in lifesaving efforts past the point where severe
disabilities were likely should the baby live. They also sued for
wrongful birth and wrongful life. The trial court granted summary
judgment in favor of the health care providers and the parents
appealed.

ANALYSIS: Informed consent derives from our personal liberty
to control our bodies. Physicians must generally secure a patient’s
consent before performing medical procedures. “Informed” means
that the patient has not simply been given notice of what procedure is
applicable, but has had meaningful opportunity to discuss the
procedure and understand its consequences before deciding to
proceed.

The parents argued that Vaughn and the hospital had a duty to
notify them of the likely profound disabilities their child would suffer
should he be revived following prolonged resuscitation efforts. Their
failure to notify the parents and secure their consent to extend the
efforts beyond what accepted medical standards condoned constituted
professional negligence and injured them and the baby by creating
constant suffering and extraordinary expense. Had they known that
further efforts were likely to leave the baby profoundly disabled and in
need of sustained and very costly medical care, they would have told
the doctors to cease their efforts at the point beyond which a normal
life for their child was no longer possible.

The parents submitted an affidavit from an expert witness, a
neonatologist, who opined that accepted medical standards required
informed consent for resuscitation efforts past 10 minutes and that
efforts should be stopped after 15 minutes. The doctors’ sustained
efforts to 24 minutes violated the standard of care and were negligent
and improper absent the parents’ consent.

Dr. Vaughn argued that the baby’s condition represented a health
care emergency and that she had no time to secure informed consent;
any interruption of resuscitation efforts would have caused the baby

to die. Emergency situations are an exception to the informed consent
rule because it is not practical to stop administering care to explain
treatment implications if the patient might die or suffer grave harm
during the interruption. Under these circumstances, the law favors the
potential harm resulting from ongoing treatment over the probable
harm from discontinuing it to explain the procedure and secure
consent.

The parents countered that despite this being an emergency, a
nurse came into the waiting room at several intervals to tell the father
what was happening—the mother was under anesthesia and unable to
communicate. This visits provided the hospital with opportunity to
secure his permission for ongoing treatment past the accepted medical
revival period of ten minutes provided by their expert. In support of
this ten-minute standard, he informed the court of a study in which
doctors ceased resuscitation efforts at that point for 55 of 56 infants
studied. The one surviving infant revived after that point suffered
severe disabilities.

The court agreed with Vaughn and the hospital. The fact that a
baby, which pre-birth tests had indicated was healthy, was on the
verge of death constituted a health care emergency that Vaughn was
justified in addressing to the best of her ability. The fact that the father
was present during this period did not mean he or the doctors were
available for the sort of discussion and reflection required for informed
consent. The nature of the emergency and the certainty the child
would die as soon as efforts to revive him ceased did not allow for
informed consent; it was an emergency situation with the child’s life
on the line.

On the wrongful birth and wrongful life actions, the court
observed that Washington recognizes a parent’s right to terminate a
pregnancy where tests indicate that the child would be born with
severe disabilities. This right is based on the parent’s right to control
her body and the pregnancy. If doctors were negligent in treating the
pregnant mother such that a severely disabled child is born, the child
may maintain a wrongful life action. This provides additional recovery
to assist the child wrongly born because the parents were not given
proper treatment during pregnancy.

The court rejected these claims because the baby was healthy prior
to birth. Once the baby was delivered his right to live was his own, not
the parents. The birth was not wrongful—the mother had consented
to the emergency caesarean—and once the child was born, health care
providers had a duty to the baby to apply their best efforts to help him
survive.

The court affirmed the trial court and dismissed the parents’
appeal.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Madsen): “[R]elying on Dr. Bodenstein’s declaration, [plaintiffs]
contend that the emergency ceased when resuscitation efforts were
unsuccessful after 10 minutes and it was no longer reasonably possible
for Liam to survive without severe disabilities. However, to suggest
that a medical emergency ceases to exist once it becomes apparent to a
physician that a patient will inevitably suffer severe disabilities is
untenable. No reasonable person could deny that a recognized health
care emergency existed throughout the period of Liam’s resuscitation.
In terms of gravity and urgency, it is hard to imagine a situation of
greater urgency than exists when a nearly full-term newborn with no
recognized prenatal disorders requires neonatal resuscitation.
Accordingly, we hold that a recognized health care emergency existed
in this case, as a matter of law, until the resuscitation ended.

5

Doctor Not Negligent for Reviving Infant After 24 Minutes
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“Turning next to whether a legally authorized representative is
‘readily available’ to consent, this, too is generally a factual question
that must be determined by the jury unless reasonable minds could
not differ. Undisputedly, a parent may consent on behalf of a minor
patient... and there is no doubt that Liam’s father was his legally
authorized representative for purposes of giving informed consent.
However, we hold that under the circumstances presented here, as a
matter of law, Liam’s father was not ‘readily available’ within the
meaning of the statute.

“‘Readily available’ means more than mere physical proximity’—
there must be sufficient time and opportunity for discussion and
deliberation. In Miller v. HCA, Inc., the Texas Supreme Court
confronted facts similar to those presented here, involving an infant
delivered by emergency caesarean section at 23-weeks’ gestation that
received life-saving resuscitation contrary to the parents’ wishes. The
infant survived but later suffered a brain hemorrhage, a common
complication of premature birth, which resulted in severe and
permanent disabilities. In rejecting the parents’ informed consent
claim, the court in Miller, concluded that even though the parents
were present in the delivery room, ‘there was simply no time to obtain
their consent to treatment . . . without jeopardizing [the infant’s] life’
because the infant might survive with treatment but would likely die
if treatment were postponed. In this case, as well, there was no time
for discussion and deliberation to consider alternatives to treatment,
assuming viable alternatives even existed.

The right to prevent the birth of a child is based on the parents’
constitutional right to reproductive autonomy. Before birth, a fetus
has no cognizable constitutional interests to balance against the
mother’s liberty interest. At the point of viability, however, the State’s
interest in the preservation of potential life intervenes. Once an infant
is born, of course, the parents’ right to reproductive autonomy is fully
displaced by the infant’s constitutionally protected right to life....

The Supreme Courts of Wisconsin and Texas also have addressed
the issue of whether parents may hold a physician liable under the
theories of informed consent and/or negligence based on the failure to

refrain from emergency resuscitation of a newborn infant. Both courts
have rejected such claims, reasoning that parents do not have a right
to withhold life-saving treatment from a newborn, even when it is
highly likely that the newborn will be severely disabled, if revived.

The right to withhold life-saving treatment as recognized by
statute and case law does not support a wrongful birth claim by Liam’s
parents. First, Liam was neither terminally ill nor in a persistent
vegetative state. Second, when recognized, the right to withhold life-
saving treatment is personal to the patient; it does not belong to the
person who exercises that right on behalf of an incompetent. Thus,
even assuming Liam had a right to withholding of life-sustaining
treatment, his parents could not assert a cause of action based on the
violation of that right. Accordingly, we hold that a health care
provider owes no duty to the parents of an infant to discontinue
resuscitation when it becomes highly probable that the infant will be
severely disabled.

The plaintiffs also contend that Liam should be permitted to
pursue a wrongful life cause of action recognized in [the Harbeson
case]. As mentioned, the Harbeson court recognized a cause of action
not only for wrongful birth but also for wrongful life. The wrongful
life cause of action is ‘the child’s equivalent of the parents’ wrongful
birth action.’ In recognizing a wrongful life claim, this court reasoned
that it would be anomalous to permit recovery by the parents alone.
Allowing recovery by the child would provide a ‘comprehensive and
consistent’ compensation scheme and would deter malpractice.
Hence, the duty of health care providers to provide non-negligent
prenatal counseling and medical care extends to children not yet
conceived or born.

Relying on Harbeson, Liam insists that he may assert a wrongful
life claim regardless of whether this court recognizes his parents’ claim
of wrongful birth.... Yet [a]s discussed above, Harbeson applies when a
health care provider breaches a prenatal duty to parents and children;
it does not apply when the breach occurs after birth, as allegedly
occurred in this case.
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COMMENTS & QUESTIONS
1. Why did Nicole Stewart-Graves go to the hospital?

2. What did the doctors there do for her?

3. Was her husband present? Did he consent to the treatment the doctors provided?

This is a tough case. Do you think that the doctor should have continued to revive the child without consulting the parents?

When doctors provide care that leads to disabilities, should the patient be allowed to recover money? Neither the parents nor the child in
this case can recover from the hospital or doctors. They will have to bear all medical costs for the child, probably with government assistance
when their health care benefits run out. Does this make sense? Is it fair? Should society be forced to bear the cost of all babies requiring
extraordinary medical care?

Was it wrong for doctors to keep trying to start this baby’s heart many minutes after it was virtually assured the lack of oxygen had caused
him profound brain damage? If it was right for doctors to keep trying to revive this baby after more than 20 minutes, do doctors who give up
after 10 minutes try too little to save a life? Would it be wrong to try for an hour?

Is there any point along the spectrum of injury after which it’s wrong to revive an infant? What if this child will never be able to walk, talk,
read, understand speech, attend school, engage in games, or do anything else other than lie in a bed attached to machines keeping him alive?

If doctors could have hooked up a respirator right away that would have circulated blood and oxygen and prevented the injuries here,
should the law require them to do that? Should society impose a law like that for all babies born with no heartbeat, regardless of cost?

Is the remote possibility that a baby might avoid severe disabilities reason to revive any baby, regardless of the time that has passed
without a heartbeat?

Should the doctors have been required to consult and ask the parents if they wanted the child revived in these circumstances? Would
time have allowed this? Should they have talked to the parents ahead of time about such a possibility? Shouldn’t the parents be the ones
who make the decision in a case like this?
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SUMMARY: It was permissible to allow a murder victim’s mother
to show a 20-minute videotape of her daughter’s life in court during
the sentencing phase of a murder trial. The California Supreme Court
decided People v. Kelly on December 6, 2007.
BACKGROUND: Douglas Kelly frequented a fitness center in

Burbank, California. He met various women there, including Michele,
Teri, and Sara. Kelly told these women that he had a wealthy family in
Chicago. He also said he was part owner of the fitness club. He
befriended Sara and offered to become her personal fitness trainer; she
accepted. He began dating Michele and moved in with her. Kelly also
offered to become Teri’s fitness trainer and she too accepted.

Kelly then asked Teri to do some work for his family business,
promising to pay her when his mother arrived from Chicago. Teri
worked for him for two weeks. When she said she needed to be paid,
he gave her one of Michele’s checks for $2000. It bounced. There were
other women from the club whom he asked for money. A few who
gave it. He did not repay them.

On one occasion, Kelly asked Teri to come to his apartment (which
belonged to Michele). He said his mother would be there and would
pay her for the work she had done. Kelly’s mother was not there and
he had no money for her. Teri wanted to leave but Kelly grabbed
scissors and held them to her throat so hard it bled. He then raped her
repeatedly. She later managed to get away from him.

Kelly also had violent encounters with Michele.
On the night in question, a male acquaintance of Kelly’s, who let

him stay with him for a couple days, testified that he dropped Kelly off
at Michele’s apartment and watched him climb in from the balcony.
The manager of an apartment across the way said he saw a man
answering Kelly’s description walking shirtless around Michele’s
apartment. He said he saw a dark-haired person, apparently naked,
sitting or kneeling on the floor, crouched down as though being
dominated or scolded.

Sara was a dark-haired person. Her partially decomposed body was
found in the apartment several days later. Sara’s partially decomposed
body was found under a bed. She was naked and had been stabbed 27
times with a pair of scissors. An autopsy did not reveal that she had
been sexually assaulted, but the coroner concluded that decomposition
may have destroyed that evidence.

Kelly was arrested trying to enter Texas from Mexico. He had two of
Sara’s checks with him with forged signatures. Her Ford Bronco was
later found in Mexico. At his trial, the prosecution introduced
testimony from a number of women from whom Kelly had taken or
tried to take money. At least three women testified that Kelly had raped
and robbed them in 1984, 1987 and 1991. Kelly was convicted of
robbery, rape and murder. At the penalty phase of the trial where the
jury was charged with determining whether to impose a death
sentence, Sara’s mother introduced a 20-minute victim impact
videotape, which contained footage of Sara throughout her life. It was
set to music and included footage of her singing a song, swimming,
and riding horses. It ended with footage of horseback riders in Canada,
over which her mother stated it was the “kind of heaven” in which
Sara belonged

Kelly was sentenced to death. He appealed the death sentence,
arguing among other things that the testimony from victims of
unproven crimes was improper, and that the 20-minute videotape was
prejudicial.
ANALYSIS: Kelly was not convicted of murder alone; he was

convicted of rape or attempt to rape, robbery, and murder. The
combination of crimes allowed the prosecution to seek the death
penalty. Kelly argued that there was no proof that he had raped or
intended to rape Sara, or that he had robbed her. The jury concluded
that he had, Kelly argued, based on impermissible evidence. Testimony
of unproven rapes and robberies, he argued, was improper and
prejudicial at his hearing. He also argued that the lengthy videotape
unduly prejudiced the jury against him.

In California, testimony about other uncharged crimes is admissible
at trial to show intent or a common design or plan. The court

concluded that the testimony of the other rape victims accomplished
this purpose. In each case, Kelly had befriended the women, won their
confidence, taken them to a sheltered spot and raped and then robbed
them. Kelly’s behavior in those cases was similar to the assaults on and
efforts to take property from Teri and Michele. He had raped Teri and
attacked Michele. The testimony from the victims of 1984, ’87 and ’91
tended to show intent to rape and rob and, together, established Kelly’s
common design or plan to satisfy his financial and sexual needs by
preying on unsuspecting women.

The testimony was therefore acceptable. The jury could use that
evidence to conclude that Kelly had the intent to rob and rape Sara,
just as he had done in prior encounters. The jury was also free to
conclude that Kelly had intended to or had raped Sara given that she
was naked and dead from scissor wounds in the same apartment where
Kelly had attacked Teri with scissors and raped her. Moreover, Kelly had
Sara’s forged checks in his possession crossing back to the U.S. from
Mexico and authorities found her Bronco in Mexico. The jury was free
to conclude that Kelly had stolen these items from Sara. The court
reasoned that the jury could reasonably disregard the highly
improbable scenario whereby someone other than Kelly had stripped
and killed Sara in Michele’s apartment and that she had given him the
checks with her signature forged on them and abandoned her Bronco
in Mexico.

Kelly said prior California case law prohibited victim-impact
videotapes that were too emotional. Factors to consider included the
length, background music, content focused on the victim as a baby or
child, and other sentimental aspects at risk of creating an impact more
emotional than informative. The majority found the video acceptable.
Though there was music, by artist Enya, the court concluded that the
lyrics were undecipherable and the melody not overly dramatic. The
footage of her as a youth, including her singing a solo as a child in
school, the court found acceptable too. It also said the statement about
heaven was made in an unemotional manner that didn’t cross the line.

One judge dissented in part. He thought the video should not have
been allowed because it violated the things the court had previously
said were prohibited. It did not provide any information beyond the
mother’s testimony and instead served only to invoke strong emotions
against Kelly. Even though the dissent opined that the video should
have been excluded, he accepted the holding, reasoning that there was
ample evidence for the jury to sentence Kelly even if the video were
omitted.
EXCERPTS FROM THE MAJORITY OPINION (By Justice

Chin): “The federal Constitution bars victim impact evidence only if
it is ‘so unduly prejudicial’ as to render the trial ‘fundamentally
unfair.’... Courts must exercise great caution in permitting the
prosecution to present victim-impact evidence in the form of a lengthy
videotaped or filmed tribute to the victim. Particularly if the
presentation lasts beyond a few moments, or emphasizes the
childhood of an adult victim, or is accompanied by stirring music, the
medium itself may assist in creating an emotional impact upon the
jury that goes beyond what the jury might experience by viewing still
photographs of the victim or listening to the victim’s bereaved
parents....

“We have viewed the videotape. It lasts about 20 minutes. It
consists of a montage of still photographs and video clips of Sara Weir’s
life, from her infancy until shortly before she was killed at the age of
19, narrated calmly and unemotionally by her mother. Throughout
much of the video, the music of Enya — with most of the words
unrecognizable — plays in the background; the music is generally soft,
not stirring. One segment shows Sara singing a couple of songs with a
school group, including ‘You Light Up My Life.’ Part of the time she
was singing solo, with her mother explaining that every student was
required to sing solo. The videotape concerns Sara’s life, not her death.
It shows scenes of her swimming, horseback riding, at school and social
functions, and spending time with her family and friends. The closest
it comes to referring to her death is the mother’s saying near the end,
without noticeable emotion, that she does not want to dwell on this
‘terrible crime.’ There is no mention of the facts of the murder or of
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defendant. The video ends with a brief view of Sara’s unassuming
grave marker followed by a video clip of people riding horseback in
Alberta, Canada, over which the mother says this was where Sara
came from and was the ‘kind of heaven’ in which she belonged.

“[T]he videotape helped the jury to see that defendant took away
the victim’s ability to enjoy her favorite activities, to contribute to the
unique framework of her family — she was of Native American
descent and adopted into a Caucasian home — and to fulfill the
promise to society that someone with such a stable and loving
background can bring. The videotape further illustrated the gravity of
the loss by showing Sara’s fresh-faced appearance before she died. In
the videotape, Sara appears at all times to be reserved, modest, and
shy — sometimes shunning the camera. Her demeanor is something
words alone could not capture. Such images corroborated evidence at
the guilt phase, that could be considered in aggravation of penalty,
suggesting that defendant preyed on Sara’s naïve and trusting nature.
Jurors could reasonably, and relevantly, conclude that defendant, who
betrayed and raped other young women, felt comfortable exercising
the ultimate act of violence and control over someone as vulnerable
as Sara. The viewer knew Sara better after viewing the videotape than
before, but the tape expressed no outrage over her death, just implied
sadness. It contained no clarion call for vengeance.
EXCERPTS FROM THE DISSENT (By Justice Moreno): “The

videotape admitted here was in part strikingly similar to the tape [a
Texas court] found inadmissible in [its Salazar case], and, where it
differed, was precisely the kind of tape that we warned against
admitting in [our prior case, Prince]. First, the parallels: like the

victim in Salazar, who was 20 years old, Sara Weir, at age 19 years,
was a very young adult, but an adult nonetheless who had left home
and was living on her own. However, like the video montage in
Salazar, the videotape of Sara’s life is chronological and dwells on her
childhood in a series of evocative scenes (swimming, getting ready for
Halloween, with her cat, Smokey). Both videos are even set in part to
the same type of music, from the performer, Enya.

“However, while the video montage of Jonathon Bishop in
Salazar consisted of still photographs, the videotape in this case
included considerable video footage of scenes from Sara’s life with
sound. Thus, at one point, Sara is shown as a young teenager at her
junior high school’s talent show singing a solo of the song, ‘You Light
Up My Life.’ Finally, after a closeup of Sara’s grave, the videotape
ends with what is apparently stock footage, depicting a lone
horseman riding against a range of mountains, with the comment by
Sara’s mother that this is the kind of heaven in which she imagines
her daughter. Thus, this videotape was longer than the videotape
found inadmissible in Salazar, contained video footage and not
merely still photographs, was accompanied by evocative music more
appropriate to a memorial service, and concluded on a frankly
religious note.

“[T]he punishment phase of a criminal trial is not a memorial
service for the victim. What may be entirely appropriate eulogies to
celebrate the life and accomplishments of a unique individual are not
necessarily admissible in a criminal trial. The videotape in the present
case is akin to a eulogy, and should therefore not have been admitted
as victim impact evidence.”
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COMMENTS & QUESTIONS
1. What did Douglas Kelly do for a living?
2. Was he from a wealthy family?
3. How did he meet Sara?
All states allow some form of victim impact statement at a criminal’s sentencing hearing. For many years, victim statements were not

permitted in cases where the prosecution sought the death penalty, but the Supreme Court ruled in 1991 that they were constitutional in those
situations. The point of a victim impact statement is to focus momentarily on the human cost of the crime. It also allows parents or homicide
survivors to participate in the criminal justice process, giving them some closure beyond the satisfaction that the defendant has been arrested
and convicted.

States impose certain limitations on such statements, however. They may not violate the rule of evidence prohibiting information whose
“prejudicial impact” outweighs its “probative value.” Some jurisdictions prohibit videotape evidence. Those that allow it examine each
statement on its own merits, admitting those likely to inform jurors but not stir up emotions that overwhelm their judgment.

The trial court convicted Kelly of rape or intent to rape, robbery and murder. Do you think that the testimony of the other women should
have been allowed? Does evidence of prior bad acts prove the bad act itself? Is this fair? Did the evidence establish all three crimes? Did
testimony from other rape victims prove that Kelly raped Sara? What evidence indicated that Kelly was the one who killed her?

If the jury has the choice of choosing the death penalty over life imprisonment, is showing how sweet and kind and naive the victim was
before they make their decision fair? Should the lifestyle of the victim have and impact on the sentence a murderer receives? Does this mean
that the life of a sweet young woman is more valuable than, say a homeless man?

Does every murderer deserve to die? Should we always allow videotapes casting the victim in whatever light the survivors wish?
Should a convicted murderer be allowed to show his own videotape portraying things he did in his life that were good? Could he show a

rough upbringing, poverty, violence at home, if they were true? If you say no, why is it fair to let the victim throw in with the prosecution in this
compelling way, and to disallow a defendant from countering that provocative material?

Should victim impact statements be allowed? Why are they allowed? Do they help the administration of justice or do they just make the
victim’s family feel better?


