
SUMMARY: A police officer violated a town resident’s First
Amendment rights when he arrested the man for swearing at a
public meeting. The United States Court of Appeals for the Sixth
Circuit decided Leonard v. Robinson on February 2, 2007.

BACKGROUND: Thomas and Sarah Leonard of Montrose
Township, Michigan, operate a towing company called Leonard’s
Auto Works. Until about 2000, Auto Works was the exclusive towing
company for the township. At that time, Charles Abraham, the
township chief of police, began promoting his idea that township
police jurisdiction be extended to the city of Montrose along with the
surrounding township. He approached Sarah and asked her to lobby
her mother, who was on the city council, to support his plan. If she
would, he told her Auto Works could continue its towing contract
with the township. Sarah refused and her company promptly lost its
business with the township. Sarah then sued the township and Chief
Abraham for violating her First Amendment rights.

Thomas, Sarah and their child then attended a township board
meeting. Chief Abraham had instructed Officer Stephen Robinson to
attend. When one of the meeting’s attendees asked Robinson what
he was doing, he said “I’d like to see what’s going on.”

At a point in the meeting, Sarah Leonard got up and addressed
the council. She explained that actions the township had taken were
affecting her business. She mentioned that Auto Works was not
given several police car repair contracts even though it was low
bidder for the jobs. She also noted that her business was no longer
called to tow wrecked municipal vehicles. When she was done,
Thomas was recognized by the Township Supervisor, Don Papineau,
to address the council.

Thomas told the council, “It’s not right and you guys know it. We
want an answer. We’re sick and tired of getting screwed. You guys are
screwing us and we know it....” Papineau said, “I, I disagree that we
screwed Leonard’s towing... I disagree with that,” to which Thomas
replied, “Well, that’s good. That’s why you’re in a God damn
lawsuit.” Thomas sat down and Papineau remarked, “Hey, do not use
the Lord’s name in vain.” Thomas said, “I’ll do whatever I want,
Don, just like you.”

Officer Robinson then said something and Thomas told him,
“You stay out of it. I’m not talking to you.” Robinson and Thomas
had a brief exchange, during which Thomas asked Robinson not to
give him a hard time. He then apparently told Robinson to leave,
and the officer responded that if he left, he would take Thomas with
him. Thomas responded, “I’m ready to go, so, let’s go.” Robinson
and Thomas left the meeting and Robinson arrested him, took him
to the police station and detained him for one hour. Robinson cited
Thomas for violating laws against disorderly conduct and obscenity.
A month later the citation was voided and dismissed.

Thomas sued Robinson for violating his First Amendment rights.
The federal district court found in favor of the police officer and

Thomas Leonard appealed.

ANALYSIS: Robinson asserted qualified immunity against
Leonard’s suit. Qualified immunity protects a police officer against
personal liability unless his actions violate clearly established
statutory or constitutional rights. Robinson asserted that valid
Michigan laws supported the arrest and that he therefore was
entitled to immunity. Leonard argued that the laws Robinson cited
did not apply and that his expression of political dissent at a public
meeting was clearly protected speech.

Robinson initially cited Leonard for violating Michigan laws
prohibiting being a disorderly person and obscenity. He later cited
two additional laws Leonard may have violated, outlawing cursing
and swearing, and disturbance of lawful meetings. If any of these
laws supported the arrest, Robinson would be entitled to immunity
from suit because he was simply doing his job of enforcing the law.
The Sixth Circuit looked at each law Robinson cited.

The first law provides that someone “who is engaged in indecent
or obscene conduct in a public place” is a disorderly person subject
to arrest. The Sixth Circuit determined that this law applied to
things like indecent exposure and not to swearing in a public
meeting. The second law Robinson relied on was of historic vintage,
and prohibited indecent language in the presence of women and
children. A Michigan court had already determined that this law was
unconstitutionally vague. The third statute, also very old, provided
that any person who swore using the name of “God, Jesus Christ or
the Holy Ghost” was guilty of a misdemeanor. Relying on a U.S.
Supreme Court decision that a state may not make a single curse
word a criminal offense, the Sixth Circuit likewise found this law
unavailable as valid grounds for arresting Leonard. This left
Robinson with one final law to validate his conduct—a statute
prohibiting making or exciting “any disturbance or contention at a
public meeting where citizens are peaceably and lawfully
assembled.” A Michigan court had already held that this law was too
broad to be constitutional.

The Sixth Circuit reasoned that because the city council had not
found Leonard to be out of order at the meeting, there was no basis
for Robinson to arrest him. Doing so violated Leonard’s First
Amendment right to redress grievances by addressing the very
township whose business decisions—made, according to Leonard, on
impermissible grounds relating to his wife’s refusal to support the
Police Chief—were hurting his wife’s towing company. The court
therefore reversed the district court and sent the case back for trial.

One judge dissented. He reasoned that as long as one or more of
the Michigan laws Robinson cited remained on the books, it was
improper to find that he had violated Leonard’s right. Such a
decision left a police officer in the position of having to second
guess valid laws rather than simply enforcing them and that was bad
public policy.
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EXCERPTS FROM THE MAJORITY’S OPINION (By Chief
Judge Boggs): “Whatever differences may exist about
interpretations of the First Amendment, there is practically universal
agreement that a major purpose of that Amendment was to protect
the free discussion of governmental affairs. This of course includes
discussions of candidates, structures and forms of government, the
manner in which government is operated or should be operated, and
all such matters relating to political processes. The First Amendment
reflects ‘a profound national commitment to the principle that
debate on public issues should be uninhibited, robust, and wide-
open, and that it may well include vehement, caustic, and sometimes
unpleasantly sharp attacks on government and public officials.’ Even
those who advocate the most narrow interpretation of the freedom of
speech agree that in a democratic forum like a township meeting, the
state should abstain from regulating speech.

“Michigan Compiled Laws § 750.103...makes ‘profanely curs[ing]
or damn[ing] or swear[ing] by the name of God, Jesus Christ or the
Holy Ghost’ a crime. The Supreme Court has held that a state may
not make a single four-letter expletive a criminal offense. [The
defendant in that case,Cohen v. California], was observed in the Los
Angeles County Courthouse . . . wearing a jacket bearing the words
‘F*** the Draft.’ (Full word appeared on his jacket.)... We can find no
principled distinction between the expletive in Cohen and the milder
profanity in this case.... Prohibiting Leonard from coupling an
expletive to his political speech is clearly unconstitutional. Section
750.103, if not facially invalid, is radically limited by the First
Amendment.

“We therefore hold that no reasonable officer would find that
probable cause exists to arrest a recognized speaker at a chaired public

assembly based solely on the content of his speech (albeit vigorous or
blasphemous) unless and until the speaker is determined to be out of
order by the individual chairing the assembly. Any peace officer in
attendance can reasonably be expected to restrain herself from
arresting speakers based upon what they say while advocating their
political positions in an orderly fashion.”

EXCERPTS FROM THE DISSENT (By Judge Sutton): “Put
yourself in the shoes of Officer Robinson when it comes to enforcing
just one of these statutes, ‘Disturbance of lawful meetings,’ on the
evening of October 15, 2002. Let us assume (improbably) that
Robinson had looked at the statute before attending the meeting. Let
us assume (even more improbably) that Robinson had looked at
judicial interpretations of the statute before the meeting. And let us
assume (most improbably) that Robinson had readCohen v.
California before the meeting.

“The statute, he would have learned, says that ‘[a]ny person who
shall make or excite any disturbance . . . at any election or other
public meeting where citizens are peaceably and lawfully assembled,
shall be guilty of a misdemeanor.’ Nothing about the case law
enforcing the provision would have tipped him off that he was
clearly forbidden from applying it here. One of the cases defines
‘disturbance’ as ‘[a]ny act . . . contrary to the usages of a sort of
meeting and class of persons assembled that interferes with its due
progress or irritates the assembly in whole or in part.’ Another case
upholds a conviction where the evidence showed that the defendants
had ‘failed to leave the building when requested’ and that their
presence interfered with janitorial service. And both of these cases
uphold the statute in the face of constitutional challenges."
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COMMENTS & QUESTIONS
1. Who are Sarah and Thomas Leonard?

2. What sort of business did they operate?

3. What happened to her contract with Montrose Township?

4. Why was her contract with the Township cut back?

It is a police officer’s job to uphold the law. To do this job properly and to respond quickly to emergent criminal situations, a police
officer must be reasonably free from the fear of being sued for performing his or her job. Qualified immunity protects a police officer from
suit unless his actions violate a clearly established right under statutory or constitutional law. Leonard argued that his conduct in
petitioning his government for the redress of grievances was clearly and unequivocally protected expression under the First Amendment
and that Robinson acted out of spite, retaliating on behalf of the police chief for the Leonards’ suit against him.

The majority accepted this argument in part in ruling that Robinson had no probable cause to arrest Leonard. The court ruled that even
if one or more Michigan statutes might arguably be applied to Leonard, their potential use could not outweigh the clear constitutional
nature of Leonard’s expression to the city council. The fact that he swore did not undermine the protected quality of his speech and gave
Robinson no basis for arresting him. The fact is that Robinson should have known better. He knows that he abused his position and power
as a police officer in this situation.

Do you agree with this holding? The dissent disagreed, reasoning that the majority’s position left Michigan police in the untenable
position of second guessing the laws they’re charged with upholding.

What if Leonard’s comment to the township supervisor had been, “You’re a goddamn idiot for supporting Police Chief Abraham”—
would this be sufficient basis for Robinson to arrest him? What would he have had to say to make his statements a crime? Is there a line
that he could cross or is any speech to be considered "free" when a citizen is commenting at a town meeting or a political discussion? The
majority suggests that Leonard would need to be declared “out of order” by the city council before the police could arrest him for
disturbing the meeting. Do you agree? Do you think Leonard was out of order here?

Should people be allowed to swear at public meetings? Does this promote or inhibit free public discussion?

Look at the descriptions of the four laws that Robinson tried to use to defend his actions. Are any of these laws appropriate, in your
opinion?

Please reread the first paragraph of the excerpt from the majority opinion.
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SUMMARY: A man who cheated eleven individuals or
couples out of $400 to $600 each, over three months, engaged in a
scheme to defraud under Utah law. The prosecution could
therefore combine these sums and charge him with felonies, even
though individually each crime would amount only to a
misdemeanor. The Utah Supreme Court decided State v.
Bradshaw on December 29, 2006.

BACKGROUND: Over a period of three months, Utah
resident, Brooks Bradshaw, approached individuals and couples
who were trying to refinance their mortgages or get loans to avoid
foreclosure. He told these people that he was a mortgage company
owner and that he would refinance their mortgages for a fee. The
purpose of the fee, he said, was to compensate him for his services
and secure an appraisal, title search and credit report. Eleven
households accepted Bradshaw’s offer and paid him between $400
and $600 each. His offer was a scam, however, and he kept the
money without performing any of the services—he did not own a
mortgage company.

Authorities tracked down Mr. Bradshaw and charged him with
the eleven crimes. The severity of a property crime is typically
determined by the amount stolen. Each of Bradshaw’s crimes was
a misdemeanor when considered individually. The prosecution
wanted a stiffer penalty, however. The prosecutor thus combined
the series of frauds, which totaled $5,400, as one ongoing crime
and charged Bradshaw with a felony scheme. He then used the
total to support each count in an eleven-count felony indictment.
The district court approved the prosecutor’s approach, but
Bradshaw appealed. The Utah appeals court held that the district
court erred in combining the eleven acts of fraud and the state
appealed. The Utah Supreme Court granted review.

ANALYSIS: The prosecution charged Bradshaw with eleven
felony counts of fraud. He argued that this was improper. Either
the prosecutor could charge eleven separate misdemeanors, or it
could combine the sums stolen to yield a single felony count for
the full sum. If the state combined the amounts stolen, Bradshaw
contended, it likewise had to combine the eleven separate acts
into one felony charge.

Utah’s communications fraud statute provides that each
communication that furthers a “scheme to defraud” constitutes a
separate offense. It also directs that the severity of each offense is
to be determined by the total, or “aggregate,” amount obtained in
the scheme. The court therefore analyzed whether the eleven
offenses Bradshaw committed constituted a “scheme”—a term not
defined within the statute.

Because the Utah fraud statute did not define “scheme,” the
court looked to other jurisdictions interpreting the term. It
determined that “scheme” refers to an overall design to defraud
one person or many by means of a common plan or technique. A
single scheme, the court reasoned, can include a series of separate
but similar fraudulent acts, as long as the separate acts are linked
by a common, continuing criminal design. The Utah appeals court
had determined that Bradshaw’s crimes were distinct acts because
they took place at different times, in different places, and used
different stories and methods. The state supreme court found this
definition too limiting. While it agreed with the lower court’s
implication that one person defrauding a group of people at the
same time could constitute a scheme, it did not agree that a
scheme had to unfold in one time and place. It agreed with the

Montana Supreme Court, which had reasoned in one of its cases
that a scheme could be a series of acts motivated by a single
criminal objective or by a common plan or purpose that leads to
repeated commission of the same offense.

Although the acts can occur at different times and places, they
cannot be separate impulsive crimes. There has to be some
forethought linking the acts if they are to be part of a common
scheme. The court then set forth a variety of factors to be used in
determining whether a series of criminal acts constitute a scheme
in Utah. The factors are 1) similarity of method; 2) similarity of
result; 3) frequency and duration of the fraudulent acts; 4)
commonality of time and goals; and 5) commonality of victim
profiles.

Applying these factors, the court found the following
similarities between Bradshaw’s crimes. The victims had a
common need for real estate financing. Bradshaw told each that
he owned (or co-owned) a mortgage company. He claimed that he
would refinance their homes for a fee, which, he said, was for
appraisals, title searches, and credit reports. In each case he
convinced them to give him money for services of the same sort,
and in each case he kept that money without performing any
service for his victims. The court concluded that this pattern of
conduct, using common methods with common results,
constituted a continuing criminal design.

The Utah Supreme Court thus concluded that the district court
had correctly combined the eleven individual acts of fraud into
one scheme. The total money he defrauded his victims of pushed
them past misdemeanor standards into the felony realm. Under
the Utah communications fraud statute, each count could be
supported by the total amount stolen. The court therefore
reversed the appeals court and let Bradshaw’s original multi-count
felony conviction stand.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Nehring): “Mr. Bradshaw...contended that he had defrauded his
fourteen victims through eleven separate, individual schemes.
Therefore, he argued, it would be improper to aggregate the
amounts taken from the victims for the purpose of fixing the
degree of the offense and then disaggregate the fraudulent acts so
that he could be charged with eleven more serious offenses. Mr.
Bradshaw asserted that, under a proper reading of the
communications fraud statute, he should face, at most, eleven
class A misdemeanors or one second degree felony.

“The court of appeals’ majority concluded that the term
“scheme or artifice” as used in the communications fraud statute
was ambiguous. It justified this conclusion by drawing on United
States Supreme Court commentary on the ‘highly elastic’ nature
of the term. We have no quarrel with this characterization of
‘scheme’ or with the Supreme Court’s observation that the term is
‘hardly self-defining.’ We are not persuaded, however, that
definitional elasticity is synonymous with ambiguity. Nor are we
convinced, even in the absence of definitional precision, that a
court is free to immediately apply more generalized principles of
statutory interpretation—like the rule of lenity or relevant public
policy considerations—without first exploring whether a reliable
definition of the term may be ascertained from authoritative
extra-textual sources. While public policy considerations and the
rule of lenity impose limitations on definitions, they illuminate
definition indirectly. Our first inquiry should be into sources of

Related Misdemeanors Added Up To Felonies
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guidance on the actual meaning of the term itself.

“The term ‘scheme or artifice’ is an established term of art that
has been repeatedly defined in state and federal cases throughout
the country. Indeed, the Utah communications fraud statute
borrowed the term from the federal mail and wire fraud statutes.
Other courts’ interpretations of that term, therefore, are
instructive and aid us in our efforts to interpret the Utah statute.
We find that the term scheme refers to the overall design to
defraud one or many by means of a common plan or technique. A
single scheme can include a series of separate but similar
fraudulent acts, as long as the separate acts are linked by a
common, continuing criminal design.

“[T]he fact that schemers may alter slightly their methodology
or effect the fraud on various victims at different times is not
conclusive evidence that the separate acts of fraud are separate
schemes. The execution of a plan may result in infinite
operational differences, but so long as the conduct at the
operational level can reasonably be considered part of the
common plan, it does not constitute a separate, independent
scheme.

“A ‘scheme or artifice’ connotes calculation or planning.

Forming a series of deceitful acts into a common scheme requires
forethought. A scheme cannot be executed on impulse. The
incorporation of forethought into the definition of a scheme
means that the presence of several identical criminal acts would
be insufficient to establish the existence of a scheme without
evidence of planning, foresight, or coordination. Thus, a series of
identical criminal acts may not qualify as the product of a single
‘scheme or artifice’ if each act is independently impulsive. This
would be true irrespective of whether the acts were committed at
about the same time, in the same place, involved similar conduct,
and touched victims who met a common profile. In this way, the
existence and nature of the forethought that precedes the criminal
conduct has much to do with whether that conduct is part of a
scheme. The proper focus, then, is on the level of generality of the
plan behind the criminal act, which is what sets schemes apart
from unrelated criminal conduct.

“Evidence of common operational techniques such as these
would provide clear evidence that a defendant was acting within
the designs of a calculated plan. By contrast, a common scheme
would not be present where the evidence demonstrates that the
common features of the conduct are superficial and that the
separate acts of fraud were impulsive and not premeditated.”
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COMMENTS & QUESTIONS
1. What kind of business did Brooks Bradshaw have, or claim to have?

2. Whom did he do business with?

3. How much money did he collect from each individual or couple? How much did he collect in total?

4. Why would a prosecutor want to lump several crimes together?

5. Did the prosecutor do more than just lump the crimes together into one felony?

It’s a prosecutor’s job to make sure justice is served and that criminals get what they deserve. Bradshaw defrauded eleven households,
but the individual amounts were comparatively small—too small to make any one of his fraud crimes more than a misdemeanor. But
Utah’s communications fraud statute counts each fraudulent communication as one crime, and allows the state to use the total amount
of the fraud to support each count. If Bradshaw’s crimes constituted a scheme to defraud, he could therefore be charged with a felony—a
more serious crime with a stiffer penalty.

Bradshaw argued that these were separate crimes. They took place on different days and times, involved different individuals and he
told them different stories. Sometimes he said he owned a mortgage company. Sometimes he said he was co-owner of such a company.
Once he brought someone else with him, whom he falsely identified as an appraiser. As part of his dealings with one victim, he offered
to buy the victim’s store. He offered to help another victim secure financing for a real estate project. The court ruled that these
differences were insufficient to make his crimes unrelated. Bradshaw had a plan to defraud people by preying on their need for financing
and posing as a person able to offer it. He carried this basic plan through with various victims for a period of three months. His
approach, methods, purpose and the amount stolen was comparable in every case. The similarities were sufficient to rule this a scheme
and hold Bradshaw to repeat felony offenses.

Do you agree with the decision that the court made? How can Bradshaw be guilty of eleven felonies? Maybe you can combine eleven
felonies into one felony, but how fair can it be to take eleven misdemeanors and all of a sudden get eleven felonies? If the threshold for
a felony was the loss of $5,000 and Bradshaw had defrauded ten victims out of $500 each, it makes sense to find that he committed one
felony. Does it make sense to say he committed ten felonies?

If Bradshaw had defrauded 5000 victims on the internet out of $1 each, and the threshold for a felony was $5,000, would he be guilty
of one felony or 5000 felonies? Or should he be guilty of all misdemeanors?

Where do you draw the line? What is fair? How do you protect the public?

When do acts become a scheme?
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SUMMARY: While a real estate broker does have a duty to
warn a prospective buyer of a danger known to the broker but
unknown to the prospective buyer, brokers have no general duty to
inspect a premises they show for hidden defects. The Indiana Court
of Appeals decided Masick v. McColly on December 22, 2006.

BACKGROUND: In October 2003, real estate broker Melissa
Capellari took Christine Masick to look at a home that was still
under construction. Hollandale Builders owned the property and
had hired Capellari’s employer, McColly Realtors, to show it. On the
premises was a moveable step a Hollandale worker had built to go
in and out of homes before the final stairs were poured or built. The
day Masick and Capellari came to the property, there were no
Hollandale workers present. One worker from Saxon Drywall, a
subcontractor, was present and working in the house and garage. He
noted that Hollandale’s portable step was not attached to the wall.
When he stepped on it, it moved, so he decided not to use it. He
saw Capellari at the site and advised her, with Masick in the room,
that the step was not sturdy and that she should be careful.

Capellari showed Masick the home and they exited into the
garage. When Masick put her weight on the portable step, it
collapsed and she fell and hit her head. She sued McColly Realtors
and Saxon Drywall. She alleged that they were negligent in not
warning her about the dangerous step. The defendants moved for
summary judgment, which will dispose of a lawsuit before trial if
there is no dispute over the facts of the case and one party, in light
of those facts, is entitled to judgment. Masick appealed.

ANALYSIS: In Indiana, liability for injury to a person hurt on
premises he or she does not own turns on two issues: the
defendant’s control of the property, and the plaintiff’s right or lack
of right to be there. For example, a locksmith hired to remove a
broken key from a home’s front door would not be liable to a
neighbor who tried to enter the back door to borrow an egg and fell
on a loose step. The locksmith is not in control of the premises such
that he would be responsible for knowing about or fixing steps, and
the neighbor’s right to be there is not clear. Likewise, trespassers to
property do not have the same right to assert claims against
property owners as guests the owners invite onto the premises.

The district court determined that Saxon Drywall was not in
control of the premises. Their worker was there to perform some
work, but he had neither built the portable step nor placed it
between the house and garage. He was responsible only for drywall
tasks and had no authority over other conditions or responsibilities
at the site. More importantly from a liability perspective, he had
warned the broker, Capellari, about the wobbly step. He had no
further duty to ensure that the person Capellari had invited onto
the property had heard and understood his warning.

Masick argued that another case justified finding Saxon liable. In
that case, a builder had advised subcontractors that they were
responsible for safety in their work area. A concrete and a heating
subcontractor were working on a house under construction. There
was a hole cut in the main floor for a stairway to the basement. The
concrete contractor had lowered a heater down the hole to thaw
the basement floor. He had then placed a layer of celotex insulation

over the hole to retain the heat. This insulation was not adequate to
support a person’s weight. Later, a heating contractor entered to
turn on the furnace. He removed and then replaced the celotex to
do this job. As he was leaving, a prospective buyer showed up to
view the house. The heating contractor did not mention the
celotex. The prospective buyer stepped on it, fell through and was
injured. The court held that the concrete and heating contractor did
have control over that area. The first had placed the celotex over
the hazard, and the second had removed and replaced it, thus
“recreating” the hazard. But Saxon’s situation was different. They
had not built or installed the moveable step, and Saxon’s employee
did warn Capellari that it was unsteady.

Masick argued that McColly had a duty to learn of and to warn
prospective buyers about hidden defects that posed a threat on the
premises. McColly resisted this approach. Real estate brokers
sometimes show property they have not had a chance to visit
beforehand. Making them liable to discover and disclose hidden
defects would require them to inspect independently each property
they wished to show. This inspection would cost money, which the
broker would logically pass on to the buyer. This extra layer of
obligation would also complicate what is already a complex and
expensive process. The court did not believe that creating this extra
layer of duty and expense would serve the public. If a real estate
broker discovered, as Capellari had, that there was a dangerous
condition of which a prospective buyer was unaware, the court was
comfortable finding liability in that situation. Otherwise, liability
rested with the person or entity in control of the property—in this
case, Hollandale Builders.

EXCERPTS FROM THE COURT’S OPINION (By Judge
May): “Masick asserts, without citation to authority, [that] Saxon
had control over the step because its employees utilized the step to
get to and from its work area giving them control over the step.
Only Saxon, she says, had knowledge of the defective condition;
Saxon therefore was obliged to protect against foreseeable injury to
prospective homebuyers who could not appreciate the lurking
danger. The Saxon employees were the only others present when
Masick, her family, and the McColly agent came to look at the
house. And, she asserts, ‘Saxon was in the best position to know of
any defects in or about the property and should have warned her
about any such known defects.’

“We decline to hold [that] Saxon’s use of the step or the mere
presence of its employees at the house when Masick fell
demonstrates sufficient control over the step to impose on Saxon a
duty to warn Masick. Evidence was designated that Saxon did not
construct, design, own, or maintain the step. The step was owned
by Hollandale, the general contractor and owner of the land and
building, and it was built by a Hollandale employee. Hollandale
took it from house to house during construction projects.

“While our decisions have not addressed this specific question,
courts elsewhere have found [that] a real estate broker employed to
sell property is not in ‘possession and control’ of property unless
the broker had a contractual duty to the owner to keep the premises
in repair. That court said, ‘A real estate broker employed to sell
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property has the right of entry for such purpose, but can it be said
that by so doing he is in ‘possession and control’ of the property?
We think not.’

“[In a case called Hopkins the] dissent agreed, as do we, with the
realtor’s claim that the duty to inspect amounts to an unjustifiable
economic burden on the residential real-estate industry but offers
little or no added benefit to society. Real estate agents would not
only have to develop an expertise in home inspection but would be
saddled with the additional costs of liability insurance and
accident-prevention measures, which would presumably be passed
on to the consumer in one form or another. This ‘imposes an
expansive, ambiguous, and vague liability on real-estate brokers for
injuries sustained by an openhouse visitor.’ The dissent further
noted: Because of the newly-created duty to inspect and warn,
brokers forced to defray the cost of the additional liability insurance
will simply add costs to the commission. Moreover, as the majority
recognizes, the broker still would retain the right of either
contribution or indemnification from the homeowner. Thus, in the
end, the homeowner will pay even more to insure against injuries
that might occur in the home, while the brokers will have no more
incentive to inspect and warn than they did before today’s decision.

“In addition, the smart homeowner, saddled with new costs, will

simply increase the asking price for the house. Therefore, the
potential buyer will have to pay more for a house, which has had
costs added to the purchase price, all in the name of the buyer’s
protection.

“Rather than serving the public, the majority’s decision will add
extra layers of litigation, paperwork, and cost to the already
complex and expensive process of selling and buying a house. For
the reasons articulated in the Hopkins dissent, we decline to impose
such a duty on real estate brokers who do not have sufficient
control over the premises to independently give rise to a duty to
warn under recognized premises liability principles.

“While we decline Masick’s invitation to impose on real estate
brokers a duty to inspect premises they show to prospective buyers,
we believe a broker is obliged to warn a prospective buyer of a
latent defect in the premises when the broker is aware of it. In the
case before us evidence was designated that a Saxon worker advised
McColly’s broker, while Masick was in the room, that the step was
not sturdy and the broker should be careful. We therefore find there
is a genuine issue of material fact as to whether such a duty arose
and whether the McColly agent breached it. Summary judgment for
McColly was therefore improper.”
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COMMENTS & QUESTIONS

1. Where did the injury in this case arise?

2. What happened?

3. Who owned the object that collapsed? Did anyone else have control over it?

One of the questions that will often arise in a personal injury suit is, who is the proper party to sue? The person responsible for the site

or object that caused the injury is not always obvious. This was a construction site and there was a worker present during the injury. To

Masick, the worker present at the site where there was a dangerous condition was a logical person to be held responsible for making sure no

one got hurt. But the court disagreed. The worker had not created the condition and neither he nor his company owned the portable step.

(Most likely, Masick also sued the general contractor, the owner of the property and any and everyone else remotely associated with the

project. Those lawsuit may have settled or have come to a conclusion prior to this appeal.)

Masick sued the real estate company whose broker showed her the property. If the broker was showing the property, presumably for the

purpose of pointing out what features made it a desirable home, then it was fair to hold the broker knowledgeable of potential risks. The

court disagreed with this reasoning too. The only way for a broker to be well acquainted with every hazard would be for the broker to

inspect the property before showing it. Yet properties in many jurisdictions are already subject to inspection by government officials before

they can be deemed suitable for sale to the public. Making a broker perform an inspection too, for which it would pass on the cost to the

buyer, was an unnecessary complication and expense. The real estate broker was responsible in this case only for knowledge of a specific

condition disclosed by the drywall worker to her, which she did not share with Masick.

In many ways, this case is determined based on a balancing test between the cost to society and the benefit to the particular injured

party. The court felt that to require real estate brokers to inspect properties for defects before showing them would cost too much. That

burden would be passed on to all home buyers. That price would not be worth the benefit to potentially injured parties. Do you agree

with this analysis?

Why shouldn’t the real estate broker have a duty to inspect? He is making money on showing houses. What duty did Masick have to

take care of himself? After all, he was on a construction site. Aren’t construction sites inherently dangerous? Who should be responsible

for the injury in this case?
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SUMMARY: An amendment to the Nebraska constitution that
restricted the ownership of farm and ranch lands to Nebraska
residents violated the Federal Constitution’s Commerce Clause and
was therefore invalid. The United States Court of Appeals for the
Eighth Circuit decided Jones v. Gale on December 13, 2006.

BACKGROUND: The state of Nebraska’s general election ballot
for 1982 included “Initiative 300.” It asked voters, “Shall a
constitutional prohibition be created prohibiting ownership of
Nebraska farm or ranch land by any corporation, domestic or
foreign, which is not a Nebraska family farm corporation...?” A
statement accompanying the initiative explained that “A vote FOR
will create a constitutional prohibition against further purchase of
Nebraska farm and ranch lands by any corporation or syndicate
other than a Nebraska family farm corporation. A vote AGAINST will
reject such a constitutional restriction on ownership of Nebraska
farm and ranch land.”

The voters approved the initiative in sufficient numbers and,
following a proclamation by the state governor, it became part of the
state constitution. “Family farm or ranch corporation” is defined
under the provision as “a corporation engaged in farming or
ranching or the ownership of agricultural land, in which a majority
of the voting stock is held by members of a family...at least one of
whom is a person residing on or actively engaged in the day-to-day
labor and management of the [property].”

Several out-of-state residents who owned farm or ranch property
in Nebraska sued the state’s secretary of state and attorney general.
These plaintiffs claimed that the constitutional amendment violated
the U.S. Constitution’s Commerce Clause because it discriminated
against out-of-state residents to the benefit of in-state residents. The
district court agreed and the state appealed.

ANALYSIS: The Constitution’s Commerce Clause grants
Congress the power to regulate trade among the states, with Indian
nations, and with foreign countries. The U.S. Supreme Court has
also identified a “dormant commerce clause”—an unstated, but
implied complement to the written provision. Because the
Commerce Clause assigns to Congress the power to regulate trade
between the states, the states do not have the power to interfere
with interstate commerce. This latter, implied meaning is the
dormant commerce clause. The plaintiffs argued that Nebraska
violated the dormant commerce clause because initiative 300
discriminates in favor of in-state and against out-of-state owners of
Nebraska land.

In determining whether a law violates the Commerce Clause,
courts will first look at the law “on its face”—that is, at the words
the law employs. The plaintiffs argued that the amendment was
plainly discriminatory because it excluded from its prohibition on
farming by corporations or syndicates, family farm corporations in
which at least one family member resided on the property or
engaged in its daily operations. Because of practical limitations on
travel, only a Nebraska resident or someone who lived nearby the
farm in an adjacent state, could possibly meet this exception. Thus,
a Texas or New Hampshire or Ohio or California resident, for

example, was functionally prevented from meeting this definition.
The result was a clear benefit to the Nebraska resident over property
owners from other states.

State officials argued that the majority shareholder did not need
to live or work on farmland in Nebraska to qualify for the
exception—instead, for example, a Colorado farm corporation could
operate Nebraska ranch land as long as the majority shareholder or a
family member worked at the Colorado farm or ranch. The Eighth
Circuit dismissed this argument. As explained on the ballot
initiative, the new provision regulated land “in this state” and
required residing on or participating in the daily operations “of the
farm or ranch.” The court found that this language clearly applied to
Nebraska land and required living or working on that land, not farm
or ranch property in some other state. The provision therefore
violated the dormant commerce clause on its face.

The district court had also ruled that the amendment was
impermissible because it had a discriminatory intent. Language on
the ballot indicated that the initiative would “prohibit ownership of
Nebraska farm or ranch land by any corporation, foreign or
domestic, which is not a Nebraska family farm corporation.” The
court ruled that this language demonstrated a discriminatory intent
in favor of Nebraska residents in violation of the Commerce Clause.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Arnold): “The State Officials argue that because Initiative 300 does
not expressly prohibit the owning of agricultural land by out-of-state
citizens and does not exclude solely out-of-state corporations, it
cannot be interpreted to discriminate facially against interstate
commerce. We do not think that an interstate-commerce claim is
precluded by the absence of an express prohibition on non-resident
ownership or the fact that some Nebraska corporations (those that
are not ‘family farm corporations’) may suffer a negative impact
under Initiative 300. We conclude instead that Initiative 300 is
facially discriminatory because its prohibition against farming by
corporations and syndicates does not apply to family farm
corporations or limited partnerships in which at least one family
member resides on or engages in the daily labor and management of
the farm. We agree with the district court's holding that ‘Initiative
300 on its face, therefore, favors Nebraska residents, and people who
are in such close proximity to Nebraska farms and ranches that a
daily commute is physically and economically feasible for them.’...

“Further, while we deem it unnecessary to discuss in detail the
history preceding the adoption of Initiative 300, we believe that that
history bolsters the plaintiffs' contention that discriminatory intent
motivated voters to adopt Initiative 300. To name but one example,
television advertisements that supporters of Initiative 300 produced
before its adoption concluded by stating: ‘Let's send a message to
those rich out-of-state corporations. Our land's not for sale, and
neither is our vote. Vote for Initiative 300.’ It is clear beyond cavil
that these ads bristle with an animus against out-of-state
corporations.”
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COMMENTS & QUESTIONS
1. What was Nebraska trying to achieve with Initiative 300?
2. How did this measure become law in Nebraska?
3. Who, generally, were the plaintiffs in this case?
After the Revolutionary War, the states first tried to govern themselves under a document called the Articles of Confederation. This document

was a failure in part because it did not prevent states from imposing burdens on residents of other places for their own benefit and to visitors’
detriment. Addressing this harmful competitiveness between states was a priority for the Constitution’s drafters. Their solution was the
Commerce Clause, granting control over interstate commerce to Congress and, by implication, removing the same control from the states. The
latter, implicit effect is known as the dormant commerce clause.

It must be noted that the United States Constitution is the "supreme law of the land". Therefore any federal or state law, or any state
constitutional provision, that conflicts with one of the provisions of the U.S. Constitution is void and unenforcable.

In this case, the rural state of Nebraska, with its large percentage of farm and ranch land, tried to retain its identity and control its future by
preventing outside corporations from buying up their state and putting it to their own uses in competition with native Nebraskans. The
initiative they created served its purpose, favoring Nebraskans in control over farm and ranch property in the state. Unfortunately, the purpose
itself violated the federal Commerce Clause, rendering the amendment implementing the initiative unconstitutional and void.

Part of the purpose of the Nebraska constitutional provision was to preserve the family farm. Isn't that a worthwhile goal? Shouldn't the
state be able to do this? Why should the commerce clause prevent such a noble goal? Does this initiative put such a burden on interstate
commerce that it should not be allowed?

Not all "burdens" on interstate commerce are invalid. State universities are allowed to charge higher tuition to out of state residents. States
are allowed to charge different fees for hunting and fishing licenses for out of state residents. Different charge higher gas taxes than neighboring
states. How can these differences be allowed to stand when the Nebraska initiative fails?

Do you think this federal Commerce Clause is a good idea? Why can't states do what they want? Would the business world be in chaos if
the Commerce Clause was not there?

Each of the states has its own "flavor". Cities, towns and communities within each state also have their own flavor. How can they maintain
his with big business and commerce surrounding them? Does the Commerce Clause prevent these local governments from maintaining their
identities? Can local states or communites prevent certain businesses from entering their jurisdictions? If you are just trying to control activity
within your own state, how does that become "interstate"?

Give some other examples of how local laws might affect interstate commerce. For example, can communities outlaw "big box" stores from
there areas?
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