
SUMMARY: Where a man approached by police showed no signs
of criminal behavior, police could not stop him and search him for a
weapon even though his white shirt and blue-jeans shorts matched an
anonymous caller’s description of the clothing worn by a man seen
waving a handgun in public. The Florida Supreme Court decided
Baptiste v. State on September 18, 2008.

BACKGROUND: At quarter to six in the morning on December
30, 2004, Miami Dade police received an anonymous call that a black
male wearing a white t-shirt and blue-jeans shorts had waved a firearm
in front of a grocery story. When Officer Penny Ellison responded to
the call, she arrived at the scene to discover another policewoman,
Officer Williams, holding a black male in white t-shirt and blue-jeans at
gunpoint. Officer Ellison drew her gun and they ordered the man to lie
on the ground. He obeyed.

While the officers held the man at gunpoint, an unidentified
person claiming to be the tipster approached Ellison and said that that
was the man the informant had seen with the gun. The informant
then disappeared and was never identified.

The suspect was George Baptiste. When police searched him, they
found a handgun in his pocket. They arrested Baptiste and he was
charged with possession of a firearm by a convicted felon.

Before trial, Baptiste filed a motion to suppress the handgun, which
he said was acquired through an unreasonable search. The trial court
denied the motion. At a jury trial, Baptiste was convicted of unlawful
possession of a handgun and sentenced to 15 years in prison, with a
three-year mandatory minimum. Baptiste appealed and the appellate
court affirmed. He then appealed to the state supreme court, arguing
that the appeals court’s decision conflicted with a case decided by
another division of the Florida appellate courts. The Florida Supreme
Court granted review.

ANALYSIS: Under ordinary circumstances, the Constitution’s
Fourth Amendment prohibits police from conducting searches or
seizures if there is no probable cause to believe that a crime has been
committed.

In 1968, with its decision in Terry v. Ohio, the U.S. Supreme Court
created an exception to probable cause. In that case, a detective
observed two men on a street corner. One would walk up the block,
peer into a shop window, proceed a short distance further, then turn
around and come back, again peering in the shop window. The second
man would then do the same thing. Between the two men, they made
a dozen trips in front of the store and looked into it 24 times. The
detective concluded from their behavior that the men were casing the
store in preparation for a daytime robbery.

The Supreme Court set forth standards that have come to define the
“Terry stop.” A police officer who observes a person engaging in
suspicious behavior may approach the person, identify him- or herself
as a police officer, and make reasonable inquiries regarding the person’s
activities. If nothing the person says alleviates the police officer’s

suspicions, the officer may search the person’s outer clothing to ensure
that the person is not armed and potentially dangerous.

The Florida appeals court ruled that the officers had reasonable
suspicion under Terry to search Baptiste for a weapon. Baptiste was
wearing the same clothing identified by the anonymous caller and the
caller had appeared during the search and identified him again. The
appeals court also reasoned that because Baptiste had waved the gun
around, the threat he posed to public safety was especially severe,
further supporting the search’s reasonableness.

Baptiste argued that the police lacked reasonable grounds to suspect
him. In south Florida’s warm climate, a white t-shirt and jeans shorts
are common garments warn by countless men. When the officers
approached Baptiste, he was merely walking down the street. Neither
officer observed any suspicious behavior.

Baptiste argued that the appeals court’s decision in his case (which
the state’s third appellate division decided) conflicted with the second
division’s opinion in Rivera v. State. In that case, an anonymous caller
reported that passengers in two cars, a maroon Toyota and a white
Mazda, were exchanging gunfire. The caller also gave the Toyota’s
license plate number. An officer responding to the call found cars
matching the descriptions on a nearby road. At that time, neither car
was engaged in unlawful or suspicious behavior. Nonetheless, the
officer pulled over the Toyota, in which he found passenger Rivera in
possession of a gun and some heroin. The second division ruled that a
matching description of the car and license number was not enough to
justify pulling the car over when the responding officers did not
witness anything illegal or suspicious.

The Florida Supreme Court found the holding in Rivera in direct
conflict with the appeals court’s decision regarding Baptiste. Even if the
shirt and pants descriptions were not too general to be invalid, the
responding officers had not witnessed him engaging in any suspicious
behavior or wrongdoing. Absent some basis for reasonable suspicion,
police could not seize and search Baptiste.

The court also distinguished between an anonymous informant and
someone known to the police. A tip from a person who had informed
police about proven criminal activity in the past may be more reliable
than an informant of unknown identity. In-person information is also
more reliable than reports made by phone because in person, the
officer has a chance to evaluate the informant’s demeanor. The state
had argued that the informant had told Ellison and Williams that the
man they were holding was the one waving the gun. But the court
rejected that argument because by that point the officers had already
seized Baptiste. To comport with the Fourth Amendment, and Florida’s
equivalent provision, the officers must hold reasonable suspicion
before, not after, seizing a suspect.

Finally, the court noted that the fact that an unlawful search
produces evidence of a crime cannot justify the search. To protect
individual rights and freedoms, the Fourth Amendment demands
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probable cause or, under Terry circumstances, reasonable suspicion,
before police can undertake searches and seizures.

Because the arresting officers had inadequate reason to suspect
Baptiste of wrongdoing, the court ordered the results of their search,
the handgun, suppressed. Without the gun evidence—and the
anonymous witness, the state could not win a conviction and Baptiste
will go free.

Two justices dissented. They reasoned that excluding evidence for a
Fourth Amendment violation punishes police officers for no
wrongdoing. In this case, the officers should be praised, not punished,
for responding so swiftly to the call and finding the suspect so close to
the scene of the crime. Forbidding officers to draw their weapons and
seize a suspect who has been seen waving a weapon presents an
unreasonable safety risk to law enforcement.

EXCERPTS FROM THE MAJORITY OPINION (By Justice
Lewis): “State and federal case law establishes that the reliability of a
tip which alleges illegal activity varies based upon whether the tip is
truly anonymous, such as an anonymous telephone call, or whether it
is offered by a ‘citizen informant’ who approaches the police in person
to report criminal activity. A tip from a citizen informant falls at a
higher end of the reliability scale. This hierarchy has been described as
based on various factors. First, a citizen informant may be motivated
not by pecuniary gain, but by the desire to further justice. Second,
unlike an anonymous tipster, a witness who directly approaches a
police officer may be held accountable for false statements. Third, a
face-to-face tip may be viewed as more reliable because the officers
who receive the tip have the opportunity to observe the demeanor and
evaluate the credibility of the person offering the information. Fourth,
a witness who approaches the police in person may subject himself or

herself to potential reprisal from the defendant, thereby rendering the
tip more reliable than an anonymous tip.

“On the other hand, a truly anonymous tip has been consistently
held to fall on the low end of the reliability scale, primarily because the
veracity and reliability of the tipster is unknown. Thus, the United
States Supreme Court has held that for an anonymous tip to provide a
reasonable basis for a Terry stop, the tip must contain specific details
which are then corroborated by independent police investigation.”

EXCERPTS FROM THE DISSENT (By Justice Wells): “In
Hudson v. Michigan, the Supreme Court specifically rejected the
indiscriminate application of the exclusionary rule. The Supreme Court
stated that in the instances in which the exclusionary rule is to be
applied to exclude evidence, the exclusionary rule is a sanction against
law enforcement officers to prevent a future abuse by law enforcement
officers.

“Here, there was no conduct by law enforcement officers which
should be sanctioned. The majority states: ‘Our holding today should
not be interpreted to imply that, upon receipt of an anonymous call
that someone is publicly waving a firearm, officers cannot or should
not respond or approach that individual to further investigate the
allegation and the circumstances.’ Therefore, the majority agrees that
law enforcement officers should not be sanctioned for responding to
the 911 call which came to law enforcement officers in this case that
gave the description of a man waving a gun in the parking lot of a
market at 5:45 a.m. in the northwest section of Miami. Not only do I
agree that law enforcement officers should not be sanctioned for
responding to the call, it is my view that law enforcement officers had
a duty to respond and the speed with which they responded should be
appreciated and praised.

COMMENTS & QUESTIONS
1. Who turned in George Baptiste? Why?
2. How did police know Baptiste was the man they wanted?
3. Did police see him doing anything wrong? Did they find evidence of a crime?
The Fourth Amendment to the United States Constitution states: “The right of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by
Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” In the Terry case, the U.S.
Supreme Court ruled that it was not unreasonable for a police officer to stop and possibly frisk a person when the officer observes a person
engaged in suspicious behavior. The question presented in this case is whether a stop and search was appropriate when the only evidence of
suspicious behavior or a crime was based on an anonymous tip. The court held that the anonymous tip was insufficient to justify the search.
Do you agree?

The Court felt that an anonymous tip had a relatively low degree of reliability to establish the requisite quantum of suspicion to justify the
search. What more do you think should be required? What if the anonymous tipster had stayed around? Would his testimony be sufficient to
justify the search?

Is it such a big deal to be searched if you haven’t done anything wrong? If people who haven’t done anything don’t mind being searched,
and criminals do and might have drugs or dangerous weapons, why don’t states pass laws allowing police to search anyone at any time for any
reason?

The court held that a white shirt and jeans shorts was too common a way of dressing to conclusively identify a criminal suspect. What if
the officers observed five or ten people matching the description. Would it be reasonable for them to stop and frisk all of them? What if the
asked all of them for permission to search them and only one refused. Would that supply reasonable suspicion to search that person?

Do you agree with the dissent in this case? Are the Courts making it too tough for the police? Why don’t courts create an exception for
unlawful searches if the search has found evidence of a crime? Is individual privacy and autonomy more important than public safety?
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SUMMARY: Because of society’s longstanding distrust of secretive
court proceedings, and the press’ right to information of public
concern under the First Amendment, the parties in a personal injury
case could not seal court records pertaining to their settlement
without demonstrating an important state interest in secrecy. The
New Jersey Court of Appeals decided Verni v. Lanzaro on December
3, 2008.

BACKGROUND: In 1999, a New York Giants fan consumed
excessive alcohol before a game and then continued drinking inside
the stadium. After the game, he went to two additional bars. On his
way home from the second bar, he collided with a car containing two-
year-old Antonia Verni. The accident left Antonia a quadriplegic. She
requires a ventilator and ongoing medical care to stay alive.

The Vernis sued the driver, the stadium, the NFL and all
establishments and vendors who provided alcohol to the driver.
Following trial, the jury awarded a verdict to Antonia and her mother,
also hurt in the crash, totaling almost $110 million. The defendants
appealed and the appeals court set aside the verdict and ordered a new
trial. Before the new trial started, Antonia and her mother reached a
settlement with one of the defendants, Aramark, Inc.

Together, these parties asked the trial court to seal the amount and
terms of the settlement. Antonia’s guardian ad litem explained to the
trial court that her father had misappropriated funds received from
other defendants and was the subject of a restraining order as a result
of domestic violence against Antonia’s mother. For these reasons, they
did not want the settlement amount and terms publicly released.

The court agreed to seal the record, yet instead of sealing only the
settlement amount and terms, the court put all further court
documents in the case under seal, including those relating to a fee
dispute between Antonia’s initial law firm and another firm handling
the appeal. A group called Public Citizen moved to intervene in the
case and requested that the record be unsealed.

ANALYSIS: Public Citizen argued that unsealing the record was
proper under the Constitution and the common law. Sealed records
infringe upon the press’ First Amendment right to keep the public
informed about court proceedings. Sealed records also violate the
common law presumption against secrecy within the courts.

The trial judge was persuaded by the guardian ad litem’s statement
that disclosure of the settlement might encourage Antonia’s estranged
father to return to the state and make trouble for her and her mother.
He found protecting mother and daughter from exploitation and
violence an important public interest and therefore granted the
request to seal the record.

The appeals court disagreed with the trial judge’s reasoning. The
parties had not attempted to suppress the fact of the settlement, only
its terms and amount. Given the huge sum initially awarded by a jury
and overturned, sealing the settlement amount did not prevent the
father from speculating that it was a healthy sum. Moreover, the
father was already the subject of a protection order and all settlement
money received for Antonia’s ongoing medical car was under the
supervision of a trustee. With state law enforcement ready to protect
Antonia and her mother’s physical safety, and a trustee standing
between the father and money received for Antonia’s care, the appeals
court found no need to keep the public from learning settlement
details.

Whether intended or not, other documents relating to such things
as the fee dispute had been inadvertently sealed. What lawyers charge
for their services, including amounts in high-profile cases such as this
one, was a matter of public concern, as were other details in the case.
The parties’ interest in privacy did not outweigh the public’s right to
know what is happening inside its courts. The appeals court therefore
ordered the record unsealed.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Cuff): “Rule 1:2-1 directs that all proceedings in the courts of this
State shall be conducted in open court. Pertinent to the issues in this
case, the rule provides that no record of any proceeding may be sealed
except on a showing of good cause. This requirement has its roots in
our common law aversion to and distrust of secret trials. Moreover,
our Supreme Court has acknowledged that the First Amendment, the
history of this State, and our court rules require that civil proceedings
shall be open to the public unless ‘an important state interest is at
stake.’

“In Hammock v. Hoffmann-LaRoche, Inc., Public Citizen, the
intervenor in this case, sought access to material filed with the court
in support of and in opposition to certain motions in a
pharmaceutical products liability case. Some of the documents
attached to the motion papers were subject to a protective order. The
Court noted that the good cause requirement of Rule 1:2-1 is not
defined; therefore, it announced guidelines for deciding when the
public should have access to documents filed with the court during
the course of litigation. In doing so, the Court summarized its review
of precedent and noted that ‘[t]here is a presumption of public access
to documents and materials filed with a court in connection with civil
litigation.’ The right to access is not absolute and a court may craft an
appropriate protective order. The party or person seeking to overcome
the presumption in favor of public access bears the burden to
convince a court that the interest in secrecy outweighs this
presumption. Finally, a reasonableness standard applies when a person
or party seeks to rebut the presumption of openness.

“The Court proceeded to recognize a ‘profound public interest
when matters of health, safety and consumer fraud are involved’ that
is independent of the interest of the parties to the litigation.
Therefore, a judge must carefully scrutinize an application to seal
records or documents ‘in a high public-interest case.’

“Moreover, although the decision to seal or unseal documents is
vested in the discretion of the judge, that discretion is not unfettered.
In fact, the Court stated that it should be ‘structured.’ The Court held
that dispositive motions, such as summary judgment motions, require
public access, and further directed that a judge must utilize ‘a flexible
balancing process adaptable to different circumstances . . . to
determine whether the need for secrecy substantially outweighs the
presumption of access.’ In addition, ‘the person who seeks to
overcome the strong presumption of access must establish by a
preponderance of the evidence that the interest in secrecy outweighs
the presumption. The need for secrecy must be demonstrated with
specificity as to each document.’

“The Court also emphasized that the use of a protective order at
one stage of the proceeding does not create a presumption that the
order is required in perpetuity. Therefore, the proponent of a sealing
order must demonstrate the current need for such protection. Finally,
the judge ‘must examine each document individually and make

When Can Court Records Be Sealed?



COMMENTS & QUESTIONS
1. Who is Antonia Verni? What happened to her?
2. What had the driver who hit the Vernis been doing before the accident?
3. Why did the court seal the record in the case?
The Sixth Amendment to the U. S. Constitution guarantees an accused in criminal proceedings the right to a speedy and public trial. But,

what about civil proceedings? Must they be conducted in public? The answer seems obvious. Yes, they should be conducted in public. The
public’s taxes pay for the courts. Therefore, the public is entitled to know what goes on there. The public elects the judges, so they should
know if they are doing their jobs properly. The public will lose its confidence in the court system if the proceedings are not open to review.
Open proceedings largely prevent abuses of power by exposing to public review the government’s charges and the defendant’s responses and
evidence. Even when the parties are private groups, the public has an interest in the court system’s operation. Any of us can be sued, or made
jurors; open court proceedings help maintain fairness, as well as public trust, in the judicial system. Court records should be sealed only in
rare circumstances.

There are many instances where sealed court records hold secrets about potentially dangerous drugs or food, unethical lawyers, negligent
doctors, mistakes by public agencies or misconduct by executives. Usually both parties to such lawsuits have agreed to have the records
sealed. If both parties agree to sealing records, why should they not be sealed?

What concern does the public have in a settlement between a beer provider and an injured girl? If an estranged husband is trying to steal
settlement money from his wife and daughter, is that a good reason to keep the settlement private? Antonia is a minor. Is protecting her from
embarrassment or unwanted publicity an acceptable reason to close the proceedings to the public? What interest does the public have in
hearing all those details?

Is personal privacy more or less important than the public’s desire to know?
Of course, there may be good reason at times to seal court records or portions of court records. Some records of confidential doctor-patient

correspondence, sessions with licensed mental health practitioners, trade secrets, national security, sexual assault victims, juvenile records and
others should be sealed. What standards would you apply to sealing court records?

What is the role and responsibility of the press to ensure that court proceeding are conducted in public? What is the role of lawyers and
judges to ensure that records remain open and public confidence in the legal system is maintained?
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factual findings with regard to why the presumption of public access
has been overcome.’

“A personal interest in privacy and freedom from annoyance and
harassment, while important to the litigant, will not outweigh the

presumption of open judicial proceedings even in relatively
uncomplicated and non-notorious civil litigation. On the other hand,
when an application is filed with a court that pertains to a purely
private matter, an order sealing the submissions may be appropriate.”
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SUMMARY: Because Guantanamo prisoners had inadequate
means to contest their detention, the statute denying courts the
power to review their habeas corpus petitions was unconstitutional.
The United States Supreme Court decided Boumediene v. Bush on
June 12, 2008.

BACKGROUND: Following the terrorist attacks on the World
Trade Towers and the Pentagon on September 11, 2001, the United
States detained terror suspects from several countries at its military
base at Guantanamo Bay, Cuba. A number of these detainees are still
in custody.

Perceiving an imminent threat from these individuals, and seeking
to gain information from them to combat further terrorist acts, the
U.S. Congress passed several laws that limited the detainees’ ability to
use the judicial process to free themselves. Among the limitations
Congress imposed was removal of habeas corpus, the longstanding
Anglo-American right to challenge the legality of one’s incarceration.

After their capture and detention, various prisoners sought a writ
of habeas corpus in the U.S. District Court for the District of
Columbia. That court dismissed their petitions, ruling that it had no
jurisdiction over their claims because Guantanamo Bay was outside
the sovereign territory of the United States. The U.S. Supreme Court
reversed.

While the prisoners’ claims were pending, Congress passed the
Detainee Treatment Act of 2005, which denied Guantanamo prisoners
the right of habeas corpus. The Supreme Court ruled that that act did
not apply to claims pending before it was passed. In response,
Congress passed the Military Commissions Act to remove habeas
jurisdiction for those claims as well. The prisoners then asked the
Supreme Court to declare that act unconstitutional.

ANALYSIS: “Habeas corpus” in Latin means “you have the
body”; in judicial parlance, a writ of habeas corpus is an order to
produce the body—that is, to bring a live prisoner held by the
government to court. It is an ancient right, first established in Britain’s
Magna Carta and later developed in English law. The original colonies
recognized the right and it was incorporated by the Founders in the
Constitution. Throughout its history, individuals who felt they were
illegally held by the government could seek a writ of habeas corpus,
which would compel the government to bring the detainee into court,
where he or she could attempt to show the detention was unlawful.

In the Guantanamo cases, the government first argued that
American courts had no jurisdiction to hear the prisoners’ claims
because Guantanamo Bay is Cuban property leased to the United
States. As Cuban property, it is not under U.S. control, nor within
reach of U.S. courts. The Deputy Secretary of Defense established
Combatant Status Review Tribunals (CSRTs) to determine whether
Guantanamo detainees were “enemy combatants” who could be held
there. The government argued that the procedures the CSRTs followed
complied with due process and therefore satisfied the Constitution; as
long as due process was satisfied, and the detainees had no right to
habeas because of their geographic location, they were receiving all
the constitutional protection they were entitled to.

Habeas corpus derives from the ancient Anglo-American belief that
it is tyrannical and an abuse of government to deprive an individual
of his or her freedom without legal basis. It arises from injustices that
arose during the English monarchy. In a 1627 case, for example, King
Charles I had demanded that a man named Darnel and several others

lend him money. When they refused, the king had them imprisoned.
Such incarceration, lacking legal basis and at the whim of the
governing power, was intolerable to the English populace. The
American colonists brought the same distaste for arbitrary detention
to the New World.

Despite its prominent position in our law, habeas is not available
in every situation, nor is it always available immediately. For example,
those being detained may be forced to exhaust any appeals in their
case before filing for habeas corpus. Under extraordinary
circumstances, the writ may be temporarily suspended. The
Constitution’s Suspension Clause limits such suspension, however, to
“Cases of Rebellion or Invasion [during which] the public Safety may
require it.” The period of suspension must correspond to the urgency
of the situation.

After reviewing the history of habeas corpus and its application by
British and American courts, the Supreme Court noted that no
absolute rules govern whether or not the right exists for a given
person in a given territory. Instead, the Court must examine all of the
relevant factors surrounding the detention. The extent of American
control over the detention site is one issue, as is the detainees
citizenship and status. Another consideration is the nature of the
proceedings surrounding the detention—the more limited the
detainee’s rights to establish his or her innocence, the more pressing
the need for habeas relief to challenge the detention. Finally, the
Court examines practical obstacles to granting the detainees habeas
relief.

Turning to the case at hand, the Court ruled that the Guantanamo
detainees were entitled to challenge their detention through habeas
corpus. The United States exercised complete authority over the
Guantanamo Bay facility, even if the land itself is owned by Cuba. The
military process leading to the government’s conclusion that it could
hold the detainees did not offer them sufficient rights to ensure that
they were not wrongfully held. They did not have adequate
opportunity to confront the charges and witnesses against them, nor
did they have satisfactory means to gather evidence establishing their
innocence. The Court found no insurmountable obstacles to allowing
the detainees to challenge the lawfulness of their detention in court.
While the habeas right is not always immediately available, the Court
determined that these detainees had been held since 2001. Justice
would tolerate no further delays in hearing their claims. The appellate
court was ordered to send the case back down to the district court to
review the habeas claims.

Four justices dissented. They opined that habeas does not apply to
aliens detained abroad, and that the procedures Congress had
established protected whatever rights they were entitled to. Moreover,
it was premature for the Court to intervene before the District Court
had had the chance to evaluate whether the procedures Congress and
the Defense Department created were fair. The dissenters felt that the
majority had displaced a defined procedure for evaluating enemy
combatants’ rights fashioned by the legislature with an undefined
process to be established by the courts.

EXCERPTS FROM THE MAJORITY OPINION (By Justice
Kennedy): “Because the Constitution’s separation-of-powers
structure, like the substantive guarantees of the Fifth and Fourteenth
Amendments, protects persons as well as citizens, foreign nationals
who have the privilege of litigating in our courts can seek to enforce
separation-of-powers principles. . . .

Gitmo Prisoners Have Right to Judicial Review of Detention
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COMMENTS & QUESTIONS
1. Where is Guantanamo Bay? Who owns it? Who runs it?
2. What do the Latin words “habeas corpus” mean? What is a writ of habeas corpus?
3. Who was seeking it in this case?
Habeas corpus is not a golden cell-door key that releases any detained person who invokes it. It is not relief in itself, but a means of seeking

relief. A person who secures a hearing through habeas corpus must show that his or her detention is in violation of some law or Constitution.
Detainees who are lawfully held—who have been charged with a crime, offered a fair opportunity to defend themselves and found guilty by a
neutral tribunal—have no right to be set free. Thus, the Supreme Court has not ordered that the detainees in this case be returned to their
native countries. It has only required that the district court hear their claims that they are wrongfully detained. Should the court hear those
claims and determine that their detention is proper, they will not be released.

In dissent, Justice Scalia says that several Guantanamo detainees who have been freed have returned to military struggle and killed various
people associated with the war on terror. Does the U.S. have the right to hold indefinitely any person who might possibly engage in violence
in the future? Is the fact that some released prisoners have returned to violence a fair reason to deny other prisoners release?

This case was decided in June. The reason it is presented now is because there have now been a number of District Court decisions that
have dealt with challenged detentions. A number of the detainees have been ordered released because of lack of evidence. The question now
is what does the government do with the prisoners. President-elect Obama has indicated that he will close down the Guantanamo Bay
facility. What should be done with the remaining prisoners. Is this more of a political question or is it a legal one?

If it is determined that some prisoners were wrongly held, should they have causes of action against the United States or the officials that
ordered their detention?

“Even when the United States acts outside its borders, its powers
are not absolute and unlimited but are subject to such restrictions as
are expressed in the Constitution. Abstaining from questions
involving formal sovereignty and territorial governance is one thing.
To hold the political branches have the power to switch the
Constitution on or off at will is quite another. The former position
reflects this Court’s recognition that certain matters requiring political
judgments are best left to the political branches. The latter would
permit a striking anomaly in our tripartite system of government,
leading to a regime in which Congress and the President, not this
Court, say ‘what the law is.’

“These concerns have particular bearing upon the Suspension
Clause question in the cases now before us, for the writ of habeas
corpus is itself an indispensable mechanism for monitoring the
separation of powers. The test for determining the scope of this
provision must not be subject to manipulation by those whose power
it is designed to restrain.”

EXCERPTS FROM THE DISSENTS (By Chief Justice
Roberts and Justice Scalia): “It is grossly premature to pronounce
on the detainees’ right to habeas without first assessing whether the
remedies the DTA system provides vindicate whatever rights
petitioners may claim. The plurality in Hamdi v. Rumsfeld explained
that the Constitution guaranteed an American citizen challenging his
detention as an enemy combatant the right to ‘notice of the factual
basis for his classification, and a fair opportunity to rebut the
Government’s factual assertions before a neutral decisionmaker.’ The
plurality specifically stated that constitutionally adequate collateral
process could be provided ‘by an appropriately authorized and
properly constituted military tribunal,’ given the ‘uncommon

potential to burden the Executive at a time of ongoing military
conflict.’ This point is directly pertinent here, for surely the Due
Process Clause does not afford non-citizens in such circumstances
greater protection than citizens are due. . . .

“In the long term, then, the Court’s decision today accomplishes
little, except perhaps to reduce the well-being of enemy combatants
that the Court ostensibly seeks to protect. In the short term, however,
the decision is devastating. At least 30 of those prisoners hitherto
released from Guantanamo Bay have returned to the battlefield. Some
have been captured or killed. But others have succeeded in carrying on
their atrocities against innocent civilians. In one case, a detainee
released from Guantanamo Bay masterminded the kidnapping of two
Chinese dam workers, one of whom was later shot to death when
used as a human shield against Pakistani commandoes. Another
former detainee promptly resumed his post as a senior Taliban
commander and murdered a United Nations engineer and three
Afghan soldiers. Still another murdered an Afghan judge. It was
reported only last month that a released detainee carried out a suicide
bombing against Iraqi soldiers in Mosul, Iraq.

“These, mind you, were detainees whom the military had
concluded were not enemy combatants. Their return to the kill
illustrates the incredible difficulty of assessing who is and who is not
an enemy combatant in a foreign theater of operations where the
environment does not lend itself to rigorous evidence collection.
Astoundingly, the Court today raises the bar, requiring military
officials to appear before civilian courts and defend their decisions
under procedural and evidentiary rules that go beyond what Congress
has specified.”
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SUMMARY: A man questioned by two law enforcement officers in
a storage room in his own house, while other armed authorities searched
his home, was in custody for Fourth Amendment purposes and should
have received a Miranda warning. The United States Court of Appeals for
the Ninth Circuit decided U.S. v. Craighead on August 21, 2008.

BACKGROUND: In 2004, Special Agent R. Andrews was an FBI
child pornography investigator. She used the internet to search for
individuals distributing sexual imagery depicting minors. One search
led her to an online database that indicated to her, based on her many
years of experience, that it contained child pornography. She
downloaded two images from the site, which confirmed her suspicion.
She recorded the IP address for the site.

Andrews obtained a subpoena allowing her to get the name and
address of the person to whom that IP address was registered. That
individual was Ernest Craighead, an electronic warfare technician
living on Davis-Monthan Air Force Base in Tucson, Arizona. Based on
this evidence, Andrews secured a search warrant for Craighead’s home.

At 8:40 A.M. on July 24, 2004, eight law enforcement officers went
to Craighead’s residence on the base. Five were from the FBI, one was
a detective from the Pima County Sheriff’s Department and two were
with the Air Force’s Office of Special Investigations. All of these
individuals were armed. Two more people were also present, an FBI
evidence clerk and Craighead’s boss on the base, Sergeant Mike
Ramsey.

All of these visitors entered Craighead’s home with the warrant.
The FBI agents were wearing flak vests. Some of the authorities
removed their guns from their holsters in Craighead’s presence.
Andrews told Craighead that she and the Pima County detective, Jeff
Englander, wanted to speak to him about the search warrant. She said
he was not under arrest, that any statement he made would be
voluntary and that he would not be arrested that day no matter what
he said. She also told him he was free to leave.

As the other officials searched Craighead’s house, Andrews and
Englander directed him to a storage area in the back, where they could
have a private conversation. She shut the door and Englander stood in
front of it with his back to the closed door. Andrews did not use force
or threats or promises to get Craighead to speak. She did not tell
Craighead his Miranda rights.

Craighead spoke to Andrews and Englander for 20 to 30 minutes.
During that conversation, he admitted that he had downloaded child
pornography, stored it on his computer and saved it to a disk. The
authorities did not arrest Craighead then, or at any time later. He
appeared in court pursuant to a summons served on him.

Craighead was indicted for transportation and shipping of child
pornography and possession of child pornography. He filed a motion
to suppress the statements he made to Andrews and Englander,
arguing that they were taken in violation of his Miranda rights. The
district court ruled that the interrogation in his home was not
“custodial”—he was not being held against his will and was free to
leave at any time—and therefore no Miranda warning was required.
Craighead then entered conditional guilty pleas, preserving his right
to appeal the denied motion. He was sentenced to 78 months in
prison, followed by supervised release for life.

ANALYSIS: The purpose of the Miranda warning, which the
Supreme Court developed in the case of criminal defendant Ernesto

Miranda, is to prevent police from using over-aggressive tactics, or
tricking a suspect, to secure a confession or incriminating evidence.
When the police have a suspect in custody, they are required to
inform the person of his right to remain silent and to be represented
by an attorney, and must tell him that anything he says can be used
against him in court.

Because “custodial interrogation” requires the Miranda warning,
the question of whether a person is in custody is often litigated by
defendants who were not warned and said incriminating things.
Custody can occur almost anywhere, not just at a police station. In
evaluating whether Craighead was in custody, the court looked at the
“totality of the circumstances.” The court then asked whether, in light
of those circumstances, a reasonable person would have felt that he or
she was at liberty to terminate the investigation and leave. A person
who reasonably does not believe he is free to leave police presence is
in custody.

Generally, a person’s home is the place where he or she feels most
secure. In contemplating whether a person is free to go, the
perception we have of where the person will go is to his or her home.
So what if the questioning at issue occurs in the defendant’s home?

The home can become a place of insecurity for a suspect if the size
and nature of the police presence turns the home from a refuge into a
police-dominated atmosphere. The court found that that was the case
here. Not just one or two law enforcement officials came to
Craighead’s home. There were eight, representing three different
authorities. All of these officials were armed, the five FBI agents wore
flak jackets, and a number of those present removed their weapons
from their holsters. Special Agent Andrews did tell Craighead that he
was free to leave and was not under arrest. Yet she told him that in an
open area of the house, before she and detective Englander took him
to the private storage room.

Once in that isolated portion of the home, the two officers closed
the door and Englander stood in front of it with his back against it.
Craighead testified that he did not feel free to leave because Englander
was blocking his way and the two had closed him into the back room
together. He also did not know whether Andrews telling him he could
go was sufficient permission to get him past the many other people
beyond the door searching his home.

The court agreed. The size of the police presence and its display of
weaponry and flak jackets, combined with the closed-and-obstructed-
door questioning, created a police-dominated setting from which a
reasonable person could conclude he was not free to depart. Because
the questioning was custodial, law enforcement was required to issue
the Miranda warning to Craighead. Since they did not, his motion to
suppress the statements he made in the storage room was granted.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Bybee): “Miranda held that warnings were required when the
person being interrogated was ‘in custody at the station or otherwise
deprived of his freedom of action in any significant way.’ The Court
held that certain essential salient features made situations in which
the suspect was ‘otherwise deprived of his freedom of action’ similar
to those in which the suspect was taken into custody at the police
station, specifically, ‘incommunicado interrogation of individuals in a
police-dominated atmosphere.’ Drawing on this reasoning, when
applying Miranda to the task of sorting a non-custodial in-home
interrogation from a custodial one, our analysis considers the extent

Questioning in Suspect’s Home Required Miranda Warning
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COMMENTS & QUESTIONS
1. Who is Special Agent R. Andrews and what is her job?
2. Where did she first encounter Ernest Craighead?
3. Why did she want to meet Craighead in person?
This case implicates the Fourth, Fifth and Sixth Amendments to the Constitution. The Fourth Amendment protects citizens from

unreasonable searches and seizures; Craighead’s home was searched pursuant to a lawful warrant obtained on the basis of criminal evidence
discovered in cyberspace and stating the place to be searched and the persons or things to be seized. The Fifth Amendment contains the right
against self incrimination, which protects the citizenry by preventing government from forcing people be a witness against themselves—this
is often called the right to remain silent. Finally, the Sixth Amendment guarantees the assistance of counsel for criminal suspects.

To ensure that these rights are respected, the U.S. Supeme Court has mandated that Miranda warnings be given to suspects when “in
custody” interrogations are conducted. If you do not give the warnings, any statements made cannot be used at trial. WE have all heard the
warnings on any one of our favorite cop shows. “You have the right to remain silent. Should you give up that right, any statements made will
be used against you in a court of law. You have the right to an attorney. If you cannot afford one, one will be appointed.”

Craighead did not say that Andrews or Englander threatened or tried to intimidate him. They used no physical force on him. All they did
was ask him questions in a room with the door closed. Does this sound like excessive or unreasonable force? Did Andrews or Englander do
anything unjust or shocking or worthy of criticism in trying to learn more about this apparent felon? If not, why should courts read the
Constitution as prohibiting what they did and preventing them from using Craighead’s statements against him?

Andrews and Englander did just about everything they could do to make Craighead feel comfortable. Why didn’t they just advise him of
his Miranda rights? That would have eliminated all of these legal questions about admissibility. Is this just a case of the police getting “too
cute” for their own good?

Craighead was charged with possessing and distributing child pornography. Sustaining the demand for this illegal product encourages
people to take advantage of minors and young children in the most demeaning and traumatic ways. Why should a court protect Craighead
when he admits to such a crime? Should there be an exception to the Miranda warning for serious crimes?
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to which the circumstances of the interrogation turned the otherwise
comfortable and familiar surroundings of the home into a ‘police-
dominated atmosphere.’

“Our approach of using the ‘police-dominated atmosphere’ as the
benchmark for custodial interrogations in locations outside of the
police station is consistent with the Supreme Court’s adaptations of
Miranda to these types of locations. This approach has also been
taken by our sister circuits that have considered whether an in-home
interrogation was ‘custodial’ under Miranda.

“Here, several facts lead us to conclude that Craighead could have
reasonably believed he was not free to leave, notwithstanding that SA
Andrews told him he was. Most importantly, Craighead testified that
the presence of agents from three different law enforcement agencies
left him with doubt as to whether SA Andrews had the authority to
pronounce him free to leave. He believed that even if the FBI
permitted him to leave the storage room, he might be confronted by
members of the other two agencies and forbidden to leave the house.
Before he could leave the room, Craighead would have had to deal
with Detective Englander, who appeared to be guarding the door to

the storage room.
“Finally, we consider SA Andrews’ statements that Craighead was

free to leave in the context of the physical characteristics of the
interview location. An interview conducted in a suspect’s kitchen,
living room, or bedroom might allow the suspect to take comfort in
the familiar surroundings of the home and decrease the sensation of
being isolated in a police-dominated atmosphere. Here, SA Andrews
escorted the suspect to a storage room in back of the house. The room
was unfurnished. SA Andrews testified that she herself was squatting
on the floor, and that Craighead was probably sitting on a box or a
chair grabbed from another room. The room had a single door. In
front of the door stood an armed detective wearing a raid vest. Beyond
the door were six more officers searching his house. Craighead
testified that he did not want to leave his house entirely, because he
did not want to leave the officers alone with his belongings and did
not want to leave his dog unattended. Although SA Andrews had told
him he was ‘free to leave’ and that his statements were voluntary, a
reasonable person in Craighead’s position would not have actually
‘felt’ he was free to leave.”


