
SUMMARY: Police had an adequate constitutional basis for
stopping a man’s car where the man’s 17-year-old daughter had
called police twice on account of his behavior, the second time to
identify his car and license number and report that he was driving
drunk. The New Jersey Supreme Court decided State v. Amelio on
December 22, 2008.

BACKGROUND: After midnight on December 11, 2005, police
received a call from a 17-year-old girl reporting a heated dispute with
her father. While police were en route to investigate the situation,
the girl called back to inform police that her father had left the
premises in a black Oldsmobile and that he was drunk. She gave
police the car’s license number.

The officers responding to the call came upon the car the
daughter described, which was stopped by the side of the road.
When they pulled the patrol car behind the black Oldsmobile, the
girl’s father, Paul Amelio, drove away. The officers followed him and
turned on their flashing lights as he pulled into his driveway.

Amelio was charged with drunk driving and refusing to submit to
a sobriety test. He filed a motion to suppress evidence of the traffic
stop, arguing that police had no reasonable basis to pull him over
and that the search therefore violated the Fourth Amendment and
New Jersey law. The lower courts suppressed the evidence and the
state appealed to the New Jersey Supreme Court to address the
constitutional issue.

ANALYSIS: Under the Fourth Amendment, police must have
reasonable suspicion of criminal activity to make a traffic stop. Law
enforcement cannot pull over cars at random hoping to find some
evidence of a crime—allowing them to do so would invite abuses of
power, such as pulling over only African-American men, or young
people, or out-of-state drivers, or beat-up cars.

Amelio argued that a phone call from an irate teenager asserting
that her father was drunk did not provide reasonable suspicion to
make a traffic stop. Police did not report that he was driving
erratically or violating any traffic law; they made the stop based only
on his daughter’s call.

The lower courts agreed. They found the daughter’s call
inadequate. She was obviously angry with her father, having called
to report their argument. They also reasoned that a 17-year-old,
someone not of drinking age, was not a reasonable source of
information as to another person’s intoxication. With only this
information to go on, and no evidence that Amelio was driving
erratically or violating other traffic laws, the lower courts felt police
had no reasonable basis to pull him over.

The state supreme court disagreed. Even though the daughter was
not of drinking age, intoxication is a condition widely presented
through television, stage, movies and books, and witnesses firsthand
at public events such as concerts, ball games, parties and
celebrations. A 17-year-old is mature enough to understand what

intoxication is, how it affects the body and what causes it. The court
also distinguished between an anonymous call, in which the
identity and motivation of the caller is unknown to police, and this
situation in which the daughter had identified herself by name and
address and was calling a second time. It was reasonable for police to
conclude that this was a sincere call from an identified witness in a
position to assess the driver’s condition. With these factors
contributing to the call’s reliability, police were correct to consider
this a valid identification of a crime in progress and to stop Amelio’s
car to protect public safety.

EXCERPTS FROM THE COURT’S OPINION: “Both the
United States and the New Jersey Constitutions protect citizens
against unreasonable searches and seizures. It is well established that
the investigative stop of an automobile by police constitutes a
seizure that implicates those constitutional protections.

“A lawful stop of an automobile must be based on reasonable and
articulable suspicion that an offense, including a minor traffic
offense, has been or is being committed. The burden is on the State
to demonstrate by a preponderance of the evidence that it possessed
sufficient information to give rise to the required level of suspicion.

“We have noted that the reasonable suspicion necessary to justify
an investigatory stop is a lower standard than the probable cause
necessary to sustain an arrest. The standard requires some minimal
level of objective justification for making the stop. When
determining if the [police] officer’s actions were reasonable, the
court must consider the reasonable inferences that the police officer
is entitled to draw in light of his experience. Neither ‘inarticulate
hunches’ nor an arresting officer’s subjective good faith can justify
an infringement of a citizen’s constitutionally guaranteed rights.
Rather, the officer ‘must be able to point to specific and articulable
facts which, taken together with rational inferences from those facts,
reasonably warrant [the] intrusion.’ Moreover, the court should
scrutinize the reasons for the particularized suspicion.

“This was not an anonymous tip. Rather, this was a citizen who
gave her name to the police when she first reported a verbal fight in
the household, and then a short while later reported that her father,
whom she said was drunk, was leaving the house driving his car. The
seventeen-year-old was in the nature of a victim or complainant,
whose information could be taken at face value irrespective of other
evidence concerning [her] reliability.

“In the present case, the caller was a known person, who
exposed herself to criminal prosecution if the information she
related to dispatch was knowingly false. Moreover, she described the
vehicle and gave the license tag number. . . . Nor does the fact the
caller was seventeen and merely described the driver as ‘drunk’ alter
the result. The term ‘drunk’ has a commonly understood meaning
and the signs of drunkenness are matters of common knowledge and
experience. From the television, the Internet, and education in our
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schools, we have no doubt that a seventeen-year-old may fairly
understand when someone is drunk. This Court recently reiterated
that New Jersey has permitted the use of lay opinion testimony to
establish alcohol intoxication. We expressly noted that an ordinary
citizen is qualified to advance an opinion in a court proceeding that
a person was intoxicated because of consumption of alcohol because
the symptoms of that condition have become such common
knowledge . . . . We find that in these fast-arising circumstances,
there was no need to require a more precise description than the
word ‘drunk’ to describe a commonly understood condition.

“In summary, the seventeen-year-old complainant first called the
police for assistance because of a domestic disturbance with her

father. She then called back to report that her father left the house
driving his car while drunk, and described the vehicle, including the
license tag number. In both instances, the caller provided her name
and address to the police. Whether defendant had remained in the
home or, as the situation developed here, was located in a motor
vehicle, the police had a duty to investigate the report of a domestic
disturbance. The caller’s description that her father was drunk
provided a sufficiently precise description of a commonly
understood condition, and therefore, no further elaboration on his
condition was required. The details of those reports by a known
citizen gave the police reasonable and articulable suspicion to stop
and investigate the conduct of defendant.”

COMMENTS & QUESTIONS
1. What charges did the state bring against Paul Amelio?
2. How did police discover these infractions?
3. Did police see Amelio do anything suspicious or illegal?
The Fourth Amendment to the United States Constitution states that: “The right of the people to be secure in their persons, houses,

papers, and other effects, against unreasonable searches and seizures, shall not be violated…” Not all searches violate the United States
Constitution; only unreasonable searches and seizures violate the Constitution. The question in this case is whether the stop of Amelio’s
car was reasonable or unreasonable? Was there a sufficient basis for the police to stop Amelio’s car? The police just cannot stop any car they
want.

Police are employed to enforce the law; at the same time, they must obey the law and follow state and federal constitutional
limitations. Thus, there is an inherent tension in police work between protecting the collective public by apprehending criminals, and
respecting individual rights by not arresting, searching or intimidating people without cause. Police could stop more crimes if they could
apprehend and search any person, anywhere, for any reason. Yet the public distaste for mistreatment at the hands of criminals shifts
toward police if they begin to abuse individuals in the same ways.

Drunk driving is a serious threat to public safety, claiming thousands of lives each year. On the other hand, being pulled over by a
patrol car interrupts travel, takes time and is often stressful. To balance the latter concerns, courts interpreting the Fourth Amendment (and
comparable state provisions) require police to have some basis for pulling a car over.

Was the daughter riding with her father? Did she see him driving? Why was her call sufficient basis for police to stop Amelio at the
wheel?

At times when drinking is widespread and substantial, such as New Year’s Eve, police sometimes set up roadblocks to try to catch drunk
drivers. Why isn’t that arbitrary and an abuse of police power?

After this case, what’s to stop New Jersey children angry at their parents from calling police when the parents drive away and saying
they’re drunk? Even if the parents have not been drinking, couldn’t the callers say they thought they observed drunken behavior? What
is to stop someone from making a similar call to report someone they know just to get them in trouble?

Why were the police justified in stopping Amelio’s car without observing some sort of erratic driving? Should police have waited until
he showed some sign of drunk driving before stopping him? What if they had waited and Amelio was involved in an accident?

Is it better for the police to be able to search someone without cause, and find evidence of a crime, or is it better to follow the
limitations of the Fourth Amendment? Does crime fighting justify setting aside the Constitution?
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SUMMARY: California’s “Good Samaritan” law, which protects
individuals who “renders emergency care at the scene of an
emergency,” did not apply to a woman who may have injured a friend
while removing her from a car wreck because the law only applied to
medical care. The Supreme Court of California decided Van Horn v.
Watson on December 18, 2008.

BACKGROUND: On Halloween 2004, Alexandra Van Horn, Lisa
Torti and Jonelle Freed went to a bar with Anthony Watson and Dion
Ofoegbu. Each of the males drove. The five friends stayed at the bar
drinking from about 10 p.m. until 1:30 a.m. Van Horn and Freed then
left with Watson. Torti rode with Ofoegbu.

Driving at about 45 miles per hour, Watson lost control of his car,
hitting a curb and a light pole. Ofoegbu pulled over at the scene and
he and Torti got out to help. Watson got out of the wrecked car by
himself. Ofoegbu opened a rear door, through which Freed exited.
Torti removed Van Horn from the front passenger seat of the car.

Emergency workers arrived, treated Van Horn and Freed and took
them to the hospital, where they diagnosed Van Horn with a lacerated
liver and injured spinal vertebrae. The spine injury left Van Horn
permanently paralyzed.

Van Horn sued Watson for crashing the car and also sued Torti for
moving her when she had suffered a spinal injury. Torti filed a motion
for summary judgment, arguing that her efforts to help Van Horn
were protected by California’s “Good Samaritan” law. “Good
Samaritan” laws generally protect from liability those who render
assistance in an emergency. The trial court granted the motion and
Van Horn appealed. The appellate court reversed and the California
Supreme Court granted Torti’s request for review.

ANALYSIS: California law provides that “No person who . . .
renders emergency care at the scene of an emergency shall be liable
for any civil damages resulting from any act or omission. The scene of
an emergency shall not include emergency departments and other
places where medical care is usually offered.” This is California’s
codification of so-called “Good Samaritan” law, a historic principle
that encourages people to help one another by removing the fear of
legal liability. Often the law is applied to physicians who help others
while away from their offices engaged in daily life.

The common-law understanding of this principle does not apply
to every type of rescue effort, however. A person who lends aid in an
emergency must do so with reasonable care. Torti and Van Horn
disagreed about the circumstances of Van Horn’s removal from the car.
Torti said she saw fuel dripping and smoke rising from the vehicle.
Fearful that the car would explode or catch fire, she put one arm
under Van Horn’s legs and another behind her back and lifter her
from the seat. Van Horn argued it differently. She said Torti grabbed
her by one arm and pulled her out of the car, leaving her on the
ground beside the vehicle.

The court focused on the language of the California statute. The
majority conceded that the phrase “renders emergency care” could
arguably apply to Torti’s behavior. But the court didn’t feel the
statute’s wording was clear. The second sentence excluded medical
facilities from locations that could constitute the “scene of an
emergency” under the statute. The point of this, the majority
concluded, was to prevent bystanders from lending aid where trained
medical professionals were available. The court also noted that this

law was in a section of the California statutes entitled “emergency
medical services.” Other provisions in that section likewise applied to
medical treatment.

Together, the wording of the statute and its placement in a section
of state law addressing medical services convinced the majority that
the law Torti cited applied only to medical services and not other
types of aid that might be rendered in an emergency. Because Torti’s
efforts were not medical in nature, but an effort to remove Van Horn
from a potential fire or explosion site, the law did not apply to her.

Three justices dissented. They felt the legislature’s intent was clear
from the statute as worded, and inserting “medical” into the law’s
phrase “renders emergency care” was improper—had the legislature
meant for it apply only to medical care, they would have said so with
appropriate wording. The fact that the law did not apply at medical
facilities did not mean only medical treatment was covered. Instead,
the dissent reasoned, at a hospital or clinic trained professionals can
provide all necessary care, including moving or transporting an
injured person. The fact that the help professionals could provide at a
hospital included medical care was not reason to limit the statute only
to that subset of emergency care.

The dissent noted the longstanding judicial principle of regarding
statutory section titles as having organizational and research purposes
only; statutory titles themselves do not carry legal authority. The
majority erred, in the dissent’s view, by taking “medical” from the
section name and injecting it into a provision where it did not belong.

Finally, the dissent opined that the majority’s position would
produce absurd results—for example, protecting a person who gave
mouth-to-mouth resuscitation to someone in a burning building, but
not to a person who removed the victim from the fire’s path.

EXCERPTS FROM THE MAJORITY OPINION (By Justice
Moreno): “Section 1797.5 explains that ‘It is the intent of the
Legislature to promote the development, accessibility, and provision
of emergency medical services to the people of the State of California.
Further, it is the policy of the State of California that people shall be
encouraged and trained to assist others at the scene of a medical
emergency. Local governments, agencies, and other organizations
shall be encouraged to offer training in cardiopulmonary resuscitation
and lifesaving first aid techniques so that people may be adequately
trained, prepared, and encouraged to assist others immediately.’

Section 1797.5 thus establishes that the Legislature intended to
encourage people to learn and provide emergency medical care to
those in need. The Act’s stated purpose supports construing section
1799.102 to immunize only those who render such emergency
medical care at the scene of a medical emergency.

“Although the phrase ‘emergency care’ is not separately defined,
section 1797.70’s definition of ‘emergency’ certainly supports the
conclusion that the Legislature intended for ‘emergency care’ to be
construed as meaning emergency medical care. After all, if the ‘scene
of an emergency’ means a scene where ‘an individual has a need for
immediate medical attention,’ it logically follows that the Legislature
intended for the phrase ‘emergency care’ in section 1799.102 to refer
to the medical attention given to the individual who needs it. . . .

“While there is no general duty to help, a good Samaritan who
nonetheless ‘undertakes to come to the aid of another . . . is under a
duty to exercise due care in performance . . . .’ It is ancient learning

Would You Be A Good Samaritan?



COMMENTS & QUESTIONS
1. What happened to Alexandra Van Horn on Halloween 2004?
2. How was Lisa Torti involved?
3. What is a Good Samaritan?
A “Good Samaritan” in legal terms refers to someone who renders aid in an emergency to an injured person on a voluntary basis. In

today’s litigious society, there can be a reluctance to help out in emergency situations. A fear of liability for mistakes can cause hesitation even
in the most helpful Good Samaritan. Good Samaritan laws protect from liability those who choose to aid others who are injured or ill. The
purpose of the laws is to keep people from being reluctant to help a stranger in need for fear of legal repercussions if they make some mistake.
All 50 states have Good Samaritan laws. However, those laws vary from jurisdiction to jurisdiction.

In some states, Good Samaritan laws only cover medically trained rescuers, while other states extend protection to the general public.
Some states offer immunity to Good Samaritans, but sometimes liability could result if the Samaritan is reckless or acts unreasonable in trying
to help.

This case involves an interpretation of California’s Good Samaritan law. Do you agree with the majority’s opinion that the Good
Samaritan law only shields rescuers from liability if they provide medical care in an emergency situation? Do you think the Court was
correct to read the word “medical” into the statute? Would you be more or less likely to assist in an emergency after this decision?

Do you think Good Samaritan laws are a good idea? What would you cover or not cover in your Good Samaritan law? Try to draft a Good
Samaritan law. Do you think there should be statutes making a person liable for not giving aid in an emergency situation, i.e., for not being a
Good Samaritan?

This was a 4–3 decision by the California Supreme Court. A number of California lawmakers have now introduced legislation that would
expand the legal protections of the California Good Samaritan law in response to the decision. Under the proposed legislation, Torti would
most likely be immune from liability if she acted in a reasonable manner in removing Watson from the car.
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that one who assumes to act, even though gratuitously, may thereby
become subject to a duty of acting carefully, if he acts at all.

“The broad construction urged by Torti — that section 1799.102
immunizes any person who provides any emergency care at the scene
of any emergency — would largely gut this well-established common
law rule. We do not presume that the Legislature intends, when it
enacts a statute, to overthrow long-established principles of law unless
such intention is clearly expressed or necessarily implied. Torti does
not identify anything that would overcome the presumption that the
Legislature did not intend to work such a radical departure.”

EXCERPTS FROM THE DISSENT (By Justice Baxter):
“Health and Safety Code section 1799.1021 states that ‘[n]o person
who in good faith, and not for compensation, renders emergency care
at the scene of an emergency shall be liable for any civil damages
resulting from any act or omission.’ Nothing in this clear statement
limits or qualifies the kind of emergency aid — medical or nonmedical
— that an uncompensated lay volunteer may provide without fear of
legal reprisal from the person he or she tried to help.

“A statute’s plain language is a dispositive indicator of its meaning
unless a literal reading would lead to absurd consequences the
Legislature did not intend. The plain meaning of section 1799.102
does not produce absurd results; on the contrary, it implements sound
and logical public policy. The statute protects from the threat of civil
litigation a layperson who, acting as a Good Samaritan, reasonably
perceived that another human being needed immediate emergency
assistance and intervened, despite possible personal risk and danger, to
provide it. The purpose, of course, is to encourage persons not to pass
by those in need of emergency help, but to show compassion and
render the necessary aid. There is no reason why one kind of lay
volunteer aid should be immune, while another is not.

“Yet the majority imposes an arbitrary and unreasonable limitation

on the protection this statute affords to Good Samaritans. The
majority rewrites section 1799.102 to insert the word ‘medical’ at two
crucial points where it does not appear — once before the word ‘care’
and again before the word ‘emergency.’ Thus, the majority concludes,
the statute affords immunity only for emergency medical care
rendered by an uncompensated layperson at the scene of a medical
emergency.

“Under the majority’s distorted statutory reading, an
uncompensated lay volunteer — whether or not trained in the
rudiments of first aid — is immune for any incompetent and injurious
medical assistance he or she renders to a person in need of medical
treatment, but is fully exposed to civil liability for emergency rescue or
transportation efforts intended to prevent injury to an endangered
victim in the first instance, or to ensure that a victim in need of
immediate medical treatment can receive it.

“Here, the result is that defendant Torti has no immunity for her
bravery in pulling her injured friend from a crashed vehicle, even if
she reasonably believed it might be about to explode, though she
would have been immune if, after waiting for someone else to
undertake the physical and legal risk of rescue, she then caused harm
by attempting to administer to the victim’s injuries at the roadside. . . .

“While most of division 2.5 is concerned in detail with the
organized provision of emergency medical services by public agencies,
and by entities and individuals trained, certified, and employed in
that particular field, section 1799.102 has both a broader and a
narrower reach. It applies to uncompensated ‘emergency care’
provided ‘at the scene of an emergency’ by any ‘person,’ regardless of
the individual’s training in either emergency medical care or
nonmedical emergency rescue procedures. In this context, there is no
reason to distinguish between medical and nonmedical assistance
provided by the volunteer as the basis for immunity.”
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SUMMARY: Plaintiffs could not bring state consumer
protection claims against Pepsi over misleading labels on Aquafina
bottled water because their claims were preempted by federal law.
The United States District Court for the Southern District of New
York decided In re Pepsico Bottled Water Marketing and Sales
Practices Litigation on December 5, 2008.

BACKGROUND: Pepsi began distributing Aquafina bottled
water nationally in 1997. In 2006 alone, the company sold over $2
billion worth of the product. The stylized label features blue
squiggles representing a mountain range and an orange ball
symbolizing the sun over the mountains. Along with the images is
the slogan, “pure water—perfect taste,” plus the words “purified
drinking water.” On the back of the label is the statement “bottled
at the source P.W.S.”

In July 2007, Pepsi disclosed that Aquafina was taken from the
public drinking water supply, not, as the symbols on the label
might suggest, some mountain spring. A group of U.S. Aquafina
purchasers sued Pepsi in a class action lawsuit, arguing that it
misled and overcharged them by bottling and selling nothing more
than tap water.

ANALYSIS: Pepsi brought a motion for summary judgment
seeking to dismiss plaintiffs’ claims on the grounds that they were
preempted by the Federal Food, Drug and Cosmetic Act (FDCA).
The act empowers the Food and Drug Administration to
“promulgate regulations fixing and establishing for any food, under
its common or usual name so far as practicable, a reasonable
standard of identity.” The FDCA includes a standard of identity for
purified water.

Preemption can be “express,” where the statute specifically
describes the subjects state law cannot determine, or it can be
implied, when enforcement of state law would interfere with the
purpose of the federal statute. The FDCA provides that no state may
establish any requirement for a food product subject to a standard
of identity that is not identical to the federal standard of identity.
“Purified water” under the FDCA is defined as water “produced by
distillation, deionization, reverse osmosis, or other suitable
processes. . . .” A food product, including bottled water, is
mislabeled under the act if it does not conform with the FDCA’s
standard of identity or its label does not bear the name of the food
specified in the definition and standard. The FDCA does not
provide for a private right of action—that is, it may be enforced
only by the FDA not private individuals through private lawsuits.

Because the FDCA provides no private right of action, plaintiffs
could not sue under the federal law. Instead, they sued under
various state laws claiming that they were misled or deceived by
Aquafina’s label suggesting a mountain source for the water. State
law claims that provide damages for violations of federal law are
not preempted, but those that impose obligations not imposed by
the relevant federal statute are.

Aquafina’s label indicates that the product within the bottle is
“purified drinking water,” a food for which the FDA had issued a
standard of identity. Any state law that sets different requirements
for purified water is preempted and cannot form the basis of a
lawsuit against the manufacturer.

Plaintiffs argued that their mislabeling claims were not
preempted because the federal standard of identity for purified

water did not address the issue of a label conflicting with the
“purified water” notation. They also argued that preemption was
improper because the FDCA independently prohibits
misrepresentations as to the source of bottled water.

The court rejected both claims. What mattered to consumers
and what the FDCA enforced was the fact that Aquafina is purified
water. Its composition, rather than its source, was the relevant issue
with respect to the bottle’s contents. Implicit in the court’s decision
was its conclusion that a graphic design depicting mountains and
the sun was not the sort of misrepresentation the FDCA’s labeling
provisions addressed. Aquafina was plainly labeled purified water
and that is what the bottle contained.

Because plaintiffs’ state law claims attempted to impose greater
obligations than federal law, requiring that Pepsi identify Aquafina
with words more detailed than “purified water”—or punishing
them for not doing so, the court ruled that they were preempted by
the FDCA. Congress had spoken on the issue of purified water and
Pepsi’s product constituted purified water under the statute and was
labeled as such. Therefore, state law could impose no further
obligations.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Seibel): “Prior to the enactment of the current standard of identity
for the various types of bottled water products, all such products,
with the exception of ‘mineral water’ and ‘soda water’ were known
as ‘bottled water’ and were subject to the same quality standards as
set forth by the Environmental Protection Agency in its general
requirements for drinking water. On January 20, 1988, the
International Bottled Water Association submitted a petition
requesting that the FDA revise the standards of quality for bottled
water to include mineral water and more closely regulate the
labeling, production, and distribution of bottled water by providing
definitions for ‘artesian water,’ ‘distilled water,’ ‘mineral water,’
‘purified water,’ ‘spring water,’ and ‘well water.’. . .

“[On January 5, 1993, the FDA announced] its intent to move
the definition for bottled water from the existing quality standard
to a standard of identity including definitions for the various types
of bottled water in order to address, among other concerns, the
bottled water industry’s stated ‘need for uniform labeling standards
to prevent or eliminate inconsistent State labeling requirements.’ In
discussing the justifications for the proposed rule, the FDA noted
the potential for misleading source representations made or implied
by bottled water product labeling:

“‘Often marketing and advertising associated with bottled water
suggest that the water comes from a tranquil, distant, utopian
source. For example, a picture of a blue-green mountain spring on a
label of a bottled water product may indicate to consumers that the
water comes from a mountain spring. Such a label is misleading to
consumers if the water actually comes from the municipal water
supply of an urban area located far from any mountains.’

“Later in the same proposed rule, however, the FDA described in
consecutive paragraphs the justification for the proposed
‘municipal water supply’ source disclosure requirement and the
reasoning behind the proposed exemption to the requirement for
purified water: ‘FDA is proposing to require . . . that the phrase
‘from a municipal source’ appear on the principal display panel or
panels as a part of the name of the food if the water is obtained

Aquafina Water Label Not Misleading



February 2009

6

COMMENTS & QUESTIONS
1. Who were the plaintiffs and who was the defendant in this case?
2. What product were they arguing over?
3. How did the plaintiffs feel they had been wronged?
The Constitution’s Supremacy Clause makes federal law superior to state law when the two conflict. This is an important provision,

facilitating orderly commerce and fair trade across state lines. The Founders created this provision out of concern that the individual
states would create different and competing laws that would seriously hinder the nation’s growth and prosperity. States, for example,
might create preferential laws, favoring in-state over out-of-state businesses and goods. Such a situation would quickly create disparities
in wealth and opportunity among the states.

Once the federal government acts in a particular area, states cannot interfere with the operation of federal law. This principle prevents
manufacturers who sell in more than one state from being hindered by different rules in each state in which they sell their products.
Preemption is the legal principle describing the displacement of state law by federal law when Congress has intended the federal law to
govern the question at issue.

Do you agree with the court that consumers buy Aquafina because it (says it is) purified, rather than from a mountain source as the
label suggests? Why should the law tolerate labels with the potential to confuse consumers?

Pepsi argued that it was not required to meet different states’ requirements regarding its label as long as it met federal requirements. If
the plaintiffs felt they and others were being misled, why didn’t they sue Pepsi under the federal law and avoid the risk of preemption?

Could Arizona pass a law that states: “In order to sell Aquafina water in the state of Arizona, Pepsi must place the words ‘sourced from
public water supplies’ on the label”? Could Arizona pass a law that says, “Any manufacturer who sells bottled water in Arizona must
identify its precise source”?

Can the federal government single out a particular manufacturer and require that its products be labeled in a unique way? What if a
product has only one manufacturer?

States don’t force manufacturers to come in and sell products within their boundaries. Why should the federal government care if
manufacturers don’t like a certain state’s laws when they can simply take their products elsewhere?

In the internet age, where people can find out all sorts of information on any product very quickly, do consumers really need
protection? As long as the bottle contains purified water, how is the public being harmed if they mistake the water’s source as some
mountain stream? The plaintiffs brought their claim under state consumer protection laws. Their lawsuit was allegedly protecting the
public from what?

from a municipal water supply, except if the water has been treated
to meet the definitions of distilled water or purified water and is
labeled as such. . . .

“‘FDA is exempting municipal water that has been treated to
meet the definition of ‘purified’ or ‘distilled’ water and is labeled as
such because consumers purchase this water because of its
treatment and subsequent purity rather than because of its source.
In addition, there are no significant compositional differences
among purified and distilled waters, regardless of the source of the
water.’. . .

“In sum, the FDA never intended or required that purified water
include the ‘municipal water supply’ disclosure required for certain
other types of water, including spring water, and was not concerned

with any misleading potential of graphics on bottles of purified
water, based on its conclusion that with respect to purified water,
the purification, and not the source, is the reason consumers buy it.
Consequently, Plaintiffs’ claims are expressly preempted under both
of their theories because: 1) federal law is not silent on the subject
of implied labeling misrepresentations regarding the municipal
source of bottled water; and 2) given that the Aquafina label fits
within the exception for purified water and thus complies with the
FDCA’s requirements, Plaintiffs’ state law claims by necessity are
premised on requirements that are not parallel to those imposed by
federal law. Thus, because the state causes of action Plaintiffs wish
to pursue would impose requirements in addition, and not
identical, to federal requirements, they are preempted under . . .
the FDCA.”
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SUMMARY: The wife and daughter of a man whom they
arguably helped commit suicide were not barred from inheriting
from him under Wisconsin law. The Wisconsin Court of Appeals
decided Lemmer v. Schunk on September 25, 2008.

BACKGROUND: Edward Schunk was hospitalized and
terminally ill. Despite his condition, doctors granted his request to
leave the hospital and see his home and his dogs one more time.
(He could see his family while hospitalized.)

What happened after he left the hospital is in dispute. Megan
and Linda say that Schunk came home, drove himself to his cabin,
taking his shotgun and hunting bag with him. They say they did
not know he wanted to commit suicide. His older children say that
Linda and Megan knew he wanted to commit suicide and brought
him home so he could do so. They drove him to his cabin, helped
him inside, gave him a loaded shotgun and left. All parties agreed
that Schunk’s son and grandson found him at the cabin, hours
later, dead from a self-inflicted gunshot wound.

Schunk had a will that included his wife Linda and daughter
Megan. Schunk also had six children from a previous relationship.
The older children asked the court to determine whether Linda and
Megan were barred by Wisconsin law from inheriting under the
will. Linda and Megan filed a motion for summary judgment on
that question. The trial court ruled in their favor and the older
children appealed.

ANALYSIS: Wisconsin law revokes dispositions under a will to
a person who engages in the “unlawful and intentional killing” of
the will’s maker. Schunk’s older children argued that this provision
applied to Linda and Megan because they assisted in Schunk’s
suicide. Assisting suicide is a felony in Wisconsin and therefore, the
older children argued, Linda and Megan unlawfully and
intentionally killed their father.

Linda and Megan responded that they did not help Schunk
commit suicide, but that even if they had, they would not be barred
from inheriting. Assisting suicide is not killing, regardless of
whether it is illegal. Because assisting suicide is not killing, they
argued, it cannot be “unlawful and intentional killing” or any other
kind.

When a court considers a motion for summary judgment, it
views the facts “in the light most favorable” to the opposing party.
The court therefore looked at how the inheritance law should apply
if Linda and Megan gave Schunk his shotgun and drove him to the
family cabin, leaving him there by himself, as the older children
alleged.

Even under these facts, the court concluded that Linda and
Megan had not killed Schunk. Their role was too passive to
constitute killing him. What ended Schunk’s life was his act of
willfully taking his shotgun, loading it, pointing it at himself and
pulling the trigger. Linda and Megan had no part in those acts.
Therefore, the court reasoned, the two women could not be said to
have killed Schunk. For purposes of the inheritance question, it did
not matter that assisted suicide was illegal in Wisconsin. Had the
legislature wanted to include assisted suicide in the inheritance
statute, it needed to do so explicitly. The words “unlawful and

intentional killing,” by themselves, could not be read to include
that crime.

EXCERPTS FROM THE COURT’S OPINION: “The key
phrase for purposes of this appeal is ‘unlawful and intentional
killing of the decedent.’ The objectors contend that this plainly
includes assisting the decedent to commit suicide. We disagree and
conclude the phrase plainly does not include this conduct.

“In the dictionary the objectors refer us to, the first definition of
the verb ‘kill’ is ‘to deprive of life.’ ‘To commit suicide’ is defined as
‘to put (oneself) to death: kill.’ A person who assists another in
voluntarily and intentionally taking his or her own life is plainly
not depriving the other of life. As the assumed facts in this case
illustrate, providing Edward with a loaded shotgun did not deprive
him of his life: he deprived himself of life by shooting himself with
the shotgun. ‘Killing’ is not commonly used to describe assisting
another to commit suicide, just as ‘killer’ is not commonly used to
describe the person who assists another to kill himself or herself.

“The objectors argue that because Linda and Megan provided
the means with which Edward killed himself, they were the agents
of his death and thus ‘killers’ within the meaning of the statute. We
do not agree that ‘killer’ is commonly understood to mean the
person who provides the means that enable another to kill himself
or herself.

“The objectors point out that [another Wisconsin law] makes it a
felony to ‘with intent that another take his or her own life assist[]
such person to commit suicide….’ Thus, they assert, Linda and
Megan acted unlawfully and the facts show they intended to help
Edward commit suicide. However, ‘unlawful’ and ‘intentional’
modify ‘killing’ by limiting its meaning. If, as we have concluded,
assisting another to commit suicide is not ‘killing’ another, it does
not become so because the conduct is unlawful and intentional.

“The objectors also argue that the exception in [Wisconsin law]
shows that the legislature intended “unlawful and intentional
killing” to include assisting another to commit suicide. This
paragraph provides that [the law] does not apply if “the decedent
provided in his or her will, by specific reference to this section, that
this section does not apply.” According to the objectors, the only
reasonable meaning for this exception is that it refers to assisted
suicide, because the legislature could not logically have intended to
permit a testator to expressly allow another to inherit under the
will if that person committed “intentional homicide.”

We conclude [Wisconsin law] does not alter the plain meaning
of “unlawful and intentional killing.” This paragraph plainly
expresses the Legislature’s intent to allow a testator to dispose of his
or her property as the testator wishes notwithstanding the fact that
and intended beneficiary has unlawfully or intentionally deprived
the testator of his or her life. It may be unlikely a testator would
choose to do so, but we cannot say it is illogical or absurd to think
at testator would ever do so. A testator might, for example,
contemplate that an intended beneficiary might kill the testator in
an act of euthanasia… and the testator might want this to happen.”

Aiding Suicide Did Not Bar Inheritance
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COMMENTS & QUESTIONS
1. Where was Edward Schunk the day before his death?
2. Why did he leave that location?
3. Schunk had only one child, Megan. True?
Killing a relative for the purpose of inheriting quickly under a will is an old scheme, a plot in novels and films. To discourage such

efforts, the Wisconsin legislature passed the law behind the Schunk dispute. An exception in the law rendered it inapplicable if the
maker of the will (the testator) specified in the document that the law was not to apply: Schunk could provide that a person who
engaged in his unlawful and intentional killing could inherit from him. That exception, the older children argued, had to address
assisted suicide because the state legislature would not draft an exception to the inheritance prohibition for murderers.

If the testator could allow those who assisted in his suicide to inherit only by expressly stating so, then, the older children reasoned,
suicide assistants are otherwise be covered by the law—that is, barred from inheriting for “unlawful[ly] and intentional[ly] killing.” The
court disagreed. They ruled that the exception could apply to euthanasia, a “mercy killing” of someone terminally ill and suffering.

Is it killing to give a terminally ill person a shotgun and ammunition and take him to a remote location? What if you loaded the
gun? What if you loaded and pointed the gun and the terminally ill person pulled the trigger?

Is it killing to put poison in someone’s drinking glass? If not, what if you raise the glass to the person’s mouth? Could you argue that
you didn’t kill the person, the poison did? Does the nature of this crime change depending on whether the person knows you put
poison in the glass?

In the comments about the law’s exception, above, the court distinguishes euthanasia from assisted suicide. Is that a clear line?
Which of the acts mentioned above are euthanasia and which are assisted suicide?

Do you think assisted suicide is killing? What about euthanasia? Should they receive the same penalty as murder?
If you are terminally ill, e.g., with advanced cancer, and suffering intense, constant pain, do you have a right to hasten your death?

Does anyone have a right to help you? Is it government’s job to help you? What would be “help” in this situation?
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