
SUMMARY: An airline and airport police may have violated
Muslim Imams’ rights in removing them from a paid flight, arresting
and detaining them, searching their bags and denying them further
service based on allegations that their words and actions seemed
suspicious. The United States District Court for the District of
Minnesota decided Shqeirat v. U.S. Airways on November 20, 2007.

BACKGROUND: In November 2006, Minneapolis hosted the
North American Conference of Imams, leaders in the Islamic
community. Omar Shahin purchased round-trip tickets for six
Imams, including Ahmed Shqeirat, to fly to Minneapolis from
Phoenix aboard U.S. Airways. All six men are of Arab background,
natives of Jordan, Egypt, Albania, and Syria. As Islamic leaders, they
dress in traditional garb. One of the men, Marwan Sadeddin, is
blind.

The men flew to Minneapolis and attended the conference. On
November 20, they traveled to Minneapolis-St. Paul International
Airport in order to fly back to Phoenix. They passed through airport
security without problems.

Inside the airport, the men conversed in both English and Arabic.
As they waited in the gate, three of the men engaged in early
evening Muslim prayer; the other three, including Shqeirat, decided
not to pray and watched the group’s carry-on bags. The latter men
observed an older man and woman closely scrutinizing the three
praying Muslims. The man took out his cell phone and placed a call
while watching the men pray.

About a half hour later, all passengers in the gate boarded the
plane. The Imams did not have seating together. Shahin, who is a
gold-status frequent flyer, upgraded to first class. Two of the other
men were seated in row four and row nine, but a passenger agreed to
swap seats with one of them so they could sit together on the flight;
this allowed one of the men to sit with and assist the blind
Sadeddin. Sadeddin requested a seatbelt extension because the
regular belt did not fit him. Shahin then came back and asked
Sadeddin if he would prefer to switch seats so that the latter could sit
in first class. Sadeddin declined the offer. Having seen that Sadeddin
had a seatbelt extension, Shahin requested one too when he
returned to first class.

The other three Imams sat in their assigned seats—two together
in row 25 and one in row 21. Shqeirat fell asleep for about half an
hour after they boarded. When he awoke, he and the Imam beside
him noticed a police vehicle next to the plane. Three Minneapolis
Airport Commission police officers, one undercover, boarded the
plane and spoke with a flight attendant. The officers then
approached all of the six Imams and asked them to leave the plane.
The Imams deboarded as requested.

Once off the plane, the police searched and handcuffed the men
and denied one’s request for a lawyer. An officer asked if Sadeddin,
who had asked for and been refused assistance in leaving the plane,
was really blind. Shqeirat said that he was and asked the officer to

explain what was going on. The officer responded, “I don’t know.
This is the airline’s call and not our call.” The officers ordered the
men to re-enter the plane and retrieve their carry-on bags.

Police searched the bags, then took the men and their luggage to
the airport police station, where four were held in separate cells and
the other two were joined by a policeman so they could not talk. FBI
and Secret Service agents interviewed all of the men individually.
Shqeirat said he had done nothing wrong and had not left his seat
on the plane. He said he and the others were active Imams in
Arizona. The agents asked them if they wished to harm the
president, and all said no. Someone had suggested that the men had
discussed Saddam Hussein and the Iraq war in the airport gate area,
but each, questioned separately, denied the allegation. Having
boarded the plane at 4:55 pm, the men were freed by police at 11:30
pm. They were told they were not considered security risks, they had
not done anything wrong, and they were free to leave.

They returned to the terminal and one of them phoned U.S.
Airways to rebook on the next flight to Arizona. The airline refused
to book them, even after government agents explained the situation
to the ticket agent and said the men posed no security threat. The
men then went to a friend’s house in Minneapolis, where they heard
news reports that six Imams had bought one-way tickets with cash,
and were disruptive and uncooperative when asked to leave the
plane. On a subsequent visit to the airport, U.S. Airways again
refused to serve them and asked them to step away from the
ticketing counter. The men were forced to book new flights and
return to Phoenix on another airline.

The men sued U.S. Airlines and the Minneapolis Airport
Commission (MAC) asserting several claims, including unreasonable
search and seizure, violation of equal protection, infliction of
emotional distress, and failure to train their employees regarding
unlawful discrimination. MAC and the Airline moved to dismiss the
suit.

ANALYSIS: When one side files a pre-trail motion to dismiss,
the court considers the facts alleged by the parties in “the light most
favorable to the non-moving party.” In other words, the court gives
the benefit of the doubt to the side whose claims would be dismissed
if the court granted the motion. The court will examine each claim
to see which are appropriate or inappropriate for dismissal.

On the unreasonable search and seizure claim, MAC argued that
airline passengers consent to various intrusions on their privacy. The
court ruled that an arrest still requires probable cause. MAC said it
had probable cause because of information indicating: 1) three
plaintiffs prayed in the gate; 2) plaintiffs referred to Saddam Hussein
and criticized the U.S.; 3) two of the men requested seatbelt
extensions; and 4) Shahin left first class to come back and speak to
Sadeddin. The court found these assertions unlikely to support
probable cause. The judge therefore denied MAC’s motion on this
claim.
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Plaintiffs’ equal protection claim was based on discrimination
because of their race and religion. Because the court found the facts
alleged in the motion to dismiss inadequate to demonstrate probable
cause that a crime was imminent, the judge concluded that racial or
religious discrimination may have played a part in the arrest;
therefore, dismissal of the equal protection claim was likewise
inappropriate.

The failure to train claim took a similar course. MAC had argued
that its employees acted based on probable cause. Yet because the
court found probable cause wanting at this early stage of the
proceedings, the court found it reasonable to conclude that lack of
training on avoiding discrimination could have caused the arrests. It
did not dismiss this claim.

Shahin claimed MAC invaded his privacy and violated a state
statute by releasing his social security number in a police report. He
said he feared fraud, identity theft, and defamation as a result. MAC
argued that publication of private facts was insufficient to support an
emotional distress claim in Minnesota but they did not support the
assertion with any Minnesota law. The judge let the claim stand.

The court likewise allowed plaintiffs’ claim for intentional
infliction of emotional distress against the airline to go forward.
Although this claim requires a showing that defendants engaged in
extreme and outrageous conduct, the court reasoned that searching
and seizing and denying service to customers on a possibly
discriminatory basis was potentially extreme and outrageous.
Negligent infliction of emotional distress usually occurs to a person
who witnesses injury to a loved one—it must be tied to physical
injury. While plaintiffs claimed they were cuffed and manhandled,
and suffered psychological trauma, the judge found this inadequate
and dismissed the negligent infliction of emotional distress claim.

The court issued an order dismissing some claims and refusing to
dismiss others. Those not dismissed may proceed to trial.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Montgomery): “An arrest without probable cause is violative of rights
secured by the Constitution and can be the basis of recovery.... An
officer has probable cause to make a warrantless arrest when the facts
and circumstances are sufficient to lead a reasonable person to believe
that the defendant has committed or is committing an offense.
Probable cause requires only a probability or substantial chance of
criminal activity, rather than an actual showing of criminal activity.

“Count Three of the Amended Complaint also alleges MAC
violated the Fourteenth Amendment’s Equal Protection Clause by
arresting Plaintiffs ‘on the basis of their race, religion and[] national
origin . . . .’ MAC argues Plaintiffs’ equal protection claim fails
because Plaintiffs have not alleged facts supporting an inference that
similarly situated persons of a different race, religion, color, or
national origin would have been treated differently. In support of
these arguments, MAC relies on [a Second Circuit case stating] that an
allegation ‘that others were treated differently’ is ‘essential’ to an
equal protection claim. However, MAC has provided no Supreme
Court or Eighth Circuit authority supporting that an equal protection
claim must be based on an allegation that similarly situated
individuals were treated differently. The Amended Complaint alleges
MAC arrested Plaintiffs without probable cause because of Plaintiffs’
race and religion. ‘These allegations give [MAC] fair notice of what
[Plaintiffs’] claims are and the grounds upon which they rest.’ As
discussed above, it is dubious whether the facts in the Amended
Complaint provide probable cause for an arrest. The lack of probable
cause, along with other evidence adduced through discovery, could
support an inference that Plaintiffs’ race and religion were motivating
factors in MAC’s decision to arrest Plaintiffs. The Amended
Complaint contains ‘enough facts to state a claim to relief that is
plausible on its face.’
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COMMENTS & QUESTIONS
1. Who were the six plaintiffs?

2. Where were they from?

3. What were they doing in Minneapolis, Minnesota?

4. What had they done at the airport that drew unwanted attention?

Following 9/11, the government asked all of us to be more vigilant about certain activities and to report any “suspicious” activity we
might observe, especially at airports. In this case, waiting airline passengers reported to airport police what they thought was suspicious
activity. Do you think that the people who phoned airport security in this situation were reasonable? (If you do not think they were
reasonable, what additional conduct would be necessary to make their decision to call security reasonable? For example, what if they heard
one of the individuals mention a bomb?) Would you have done so in the same situation? What were the other alternatives to find out if
there was something “not right”? The passengers who reported the alleged suspicious activity in this case were not named in the lawsuit.
Should they eb subject to suit?

How do you feel about the conduct of the police in this situation? The police had a short time to respond to the concerns of the
airline. Did the police act reasonably in removing the Imams from the plane, detaining and questioning them? Do you have any concerns
about allowing lawsuits against airport police who stop people reported as acting suspicious? If the airport police lose this case, how would
they be required to act in the future? Would losing this case require them to act differently? Would this be a good thing?

What do you think of the airline’s conduct in this case? Did they do the right thing in asking the Imams to be removed from the
plane, be detained and questioned? What about the airlines conduct after the police and secret eservice determined that the Imams were not
a threat? Did the airline act properly then?

It is important to note that his case merely involves a motion to dismiss. The court did not dismiss the case as the airline and airport
authorities wanted. This, however, does not mean that the Imams will win the case. They still have to go to trial and prove their claims. On
the motion to dismiss, the court views the evidence most favorably toward the Imams. At trial, this might not be the case. The court could
find that the airline and airport police were entirely reasonable in their conduct. The court might find that they were doing their duty in
protecting their airplane and passengers from potential harm. On the other hand, the court could find that there was not an adequate basis
for some or all of their conduct.
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SUMMARY: San Francisco State University violated a student
group’s First Amendment rights when it disciplined members, who had
held an anti-terrorism rally, for violating school rules requiring them to
be “civil.” The United States District Court for the Northern District of
California decided College Republicans at San Francisco State
University v. Reed on November 19, 2007.

BACKGROUND: In October 2006, San Francisco State University’s
College Republicans sponsored an on-campus anti-terrorism rally.
Members of the group displayed paper representations of two flags—one
for Hamas, the Palestinian Organization; the other for the Lebanese
group, Hezbollah.

During the rally, College Republicans members stepped on the paper
flags. This prompted objections from a few crowd members, who were
offended by students stepping on objects bearing the word “Allah.” The
College Republicans attempted to cover up the script representing Allah
with marking pens. When this effort was not fully successful, they
allowed one of the offended students to take away the Hamas flag.

Afterward, an SFSU student wrote the director of student programs
complaining about the College Republicans’ behavior at the rally. The
student claimed that those who stepped on the flags were not civil, a
behavior standard required by the university’s code of student conduct.

University procedures required the director to notify the College
Republicans of the complaint and initiate an investigation. The director
then resolves the issue through an informal process or refers it to the
Student Organization Hearing Panel for a formal investigation and
hearing. The director referred it to the panel, which ultimately decided
no discipline was warranted.

Members of the College Republicans sued the University in the
United States District Court for the Northern District of California,
seeking an injunction to stop it from any further disciplinary actions
based on their expressive activity.

ANALYSIS: No constitutional right receives greater protection than
the First Amendment’s freedom of speech. To infringe free expression,
government must have a compelling reason and must restrict no more
speech than necessary to achieve its purpose. Regulations that reach
well beyond acceptable limits are considered “overbroad” and therefore
unconstitutional. Likewise, vague rules that leave people uncertain
about what conduct is and is not permissible violate the amendment. A
court will correct the defect either by striking the regulation altogether
or, if possible, by removing only those portions of the law that unduly
infringe free speech, leaving permissible restrictions in place.

The College Republicans argued that three parts of the student rules
were vague and overbroad: a provision prohibiting conduct
“inconsistent with [the university’s] goals, principles, and policies”; one
allowing the school to discipline students for conduct that is not “civil”;
and a prohibition on “intimidation” and “harassment.”

The court first noted that not all students enjoy the same freedoms
in school that adults enjoy elsewhere. School officials may generally
prevent speech and conduct that unduly disrupts the school’s
educational mission or threatens students or school personnel. Yet the
standard for minors in public schools is more restrictive than that for
college students. Exposure to new and challenging ideas is an essential
and desirable part of post-secondary education and a step toward
becoming an informed citizen. A public school’s ability to limit
expressive activity at the college level is less than that for elementary,
middle and high schools.

The court also reasoned that the First Amendment primarily serves
unpopular and controversial expression because these are the ideas

most likely to be repressed by government. Popular ideas, by contrast,
need no protection because they are widely accepted and embraced.
Ideas that may be regulated include speech that is obscene, libelous, or
intended to provoke imminent lawless action.

Considering these standards, the court determined that political
speech on the subject of terrorism was entitled to the First
Amendment’s full protection. While the College Republicans’ behavior
in stepping on the paper flags may have insulted some students or
made them angry, it was not expression the university was free to
repress.

Because the College Republicans’ expression at the rally was
protected, the university had no power to discipline them by calling
their speech uncivil or inconsistent with school policy. These vague
and overbroad university conduct rules threatened protected speech
and were therefore unconstitutional.

The court rejected the College Republicans’ challenge to the
university’s intimidation and harassment rule, however. Those terms
were embedded in a provision addressing behavior threatening to
others’ health or safety. Because the First Amendment does not protect
activity that endangers or physically harms others, the university was
free to enforce its restrictions on harassment and intimidation.

The court therefore issued an injunction prohibiting SFSU from
restricting expression that was not civil or in keeping with university
goals, principles and policies, and denied the injunction on harassing
or intimidating expression that endangered anyone’s health and safety.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Brazil): “It has long been recognized that the First Amendment
needs breathing space and that statutes attempting to restrict or burden
the exercise of First Amendment rights must be narrowly drawn and
represent a considered legislative judgment that a particular mode of
expression has to give way to other compelling needs of society. Thus,
under the overbreadth doctrine, a pronouncement by the government
that prohibits, burdens, or restricts appreciably more protected
expressive activity than is necessary to achieve a competing and
compelling public interest cannot survive constitutional attack.

“On the other hand, courts understand that declaring a provision of
law unenforceable can seriously interfere with the government’s pursuit
of legitimate ends and can be construed as disrespectful of the
legislative or executive branch. Accordingly, ‘particularly where
conduct and not merely speech is involved,’ we may conclude that a
provision of law is unconstitutionally overbroad only when the
overbreadth is both real and ‘substantial . . . judged in relation to the
statute’s plainly legitimate sweep.’ For the same reasons, courts will not
use the overbreadth doctrine to completely remove a law from the legal
landscape if they can identify a construction of the law that would
narrow its reach so that it would pass constitutional muster.

“While the need to accommodate important competing interests
makes it difficult to draw bright line distinctions in much First
Amendment jurisprudence, there are some clearly established
propositions to which we must attend while we are determining the
size of the two spheres of activity that the regulations in issue in this
case seem to reach. One such proposition is that the state cannot
proscribe speech or conduct that is merely ‘offensive to good taste.’ If
there is a bedrock principle underlying the First Amendment, it is that
the government may not prohibit the expression of an idea simply
because society finds the idea itself offensive or disagreeable....

“[T]he vigilant protection of constitutional freedoms is nowhere
more vital than in the community of American schools [of higher
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learning]. As our highest court has said, ‘[t]he college classroom with its
surrounding environs is peculiarly the ‘marketplace of ideas.’ Supreme
Court precedents ‘leave no room for the view that, because of the
acknowledged need for order, First Amendment protections should
apply with less force on college campuses than in the community at
large.’ Indeed, the core principles of the First Amendment ‘acquire a
special significance in the university setting, where the free and
unfettered interplay of competing views is essential to the institution’s
educational mission.’

“[H]ave plaintiffs persuaded us that there is a real likelihood that
leaving the civility requirement intact would ‘chill’ to a substantial
degree expression, or expressive activity, that the First Amendment
protects from governmental regulation? The answer is yes. As plaintiffs
point out, the word ‘civil’ is broad and elastic — and its reach is
unpredictably variable in the eyes of different speakers. Given the fact
that this term is both opaque and malleable, the University’s failure
even to try to define it intensifies the risk that students will be deterred
from engaging in controversial but fully protected activity out of fear of
being disciplined for so doing.

“[A] regulation that mandates civility easily could be understood as
permitting only those forms of interaction that produce as little friction
as possible, forms that are thoroughly lubricated by restraint,
moderation, respect, social convention, and reason. The First
Amendment difficulty with this kind of mandate should be obvious:
the requirement ‘to be civil to one another’ and the directive to eschew
behaviors that are not consistent with ‘good citizenship’ reasonably
can be understood as prohibiting the kind of communication that it is
necessary to use to convey the full emotional power with which a
speaker embraces her ideas or the intensity and richness of the feelings
that attach her to her cause. Similarly, mandating civility could deprive
speakers of the tools they most need to connect emotionally with their
audience, to move their audience to share their passion....

“[T]he Supreme Court has instructed us not to invalidate a statute
or regulation on grounds of overbreadth ‘when a limiting construction

has been or could be placed’ on it that would remove what would
otherwise be its constitutional infirmities. In the case at bar, the
structure of the challenged provision itself suggests (arguably compels)
such a limiting construction. The words ‘intimidation’ and
‘harassment’ appear in this provision in a dependent clause whose
terms appear to have been intended to acquire operative effect only
when the conditions set forth in the first and primary clause are met.
Thus, in an interpretation that would readily suggest itself to a
reasonable reader, the provision as a whole can be understood along
the following lines. First, in its lead and central clause, it identifies the
category of conduct that it proscribes: ‘[c]onduct that threatens or
endangers the health or safety of any person.’ Then, in its secondary
and dependent clause, it lists examples of kinds of conduct that it
proscribes when the specific form they take involves a threat to or
endangerment of ‘the health or safety of any person within or related
to the University community.’ In other words, the structure of the
challenged provision, viewed as a whole, suggests that it was not
intended to proscribe ‘intimidation’ or ‘harassment’ in whatever form
intimidation or harassment might take, but only the sub-category of
intimidation or harassment that ‘threatens or endangers the health or
safety of any person.’

“With its reach limited to intimidation or harassment that
threatens or endangers health or safety, we are inclined to believe that
the vast majority of the conduct that this provision would prohibit
would not fall within the sphere that the First Amendment prohibits
the government from suppressing. Instead, it seems likely that most of
the conduct that this regulation prohibits either would have no
expressive component or that any such component would be so
overshadowed by the risk that the conduct would cause serious harm
that First Amendment concerns would have to give way. It is difficult
to imagine a substantial sphere of expressive conduct that reasonable
people would conclude both (1) constituted ‘intimidation’ or
‘harassment’ and (2) threatened health or safety but that nonetheless
deserved protection under the Constitution.”
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COMMENTS & QUESTIONS
1. At what school did this dispute take place?

2. What was the activity that drew criticism?

3. Did the school punish the students involved?

A person or group fearing government interference with protected expression may seek a preliminary injunction from a court prohibiting the government
from silencing them. Here, the government was the public university which sought to restrict conduct to that conduct that was considered “civil”.A
preliminary injunction is granted before a trial on the issue takes place and is a form of emergency relief to prevent constitutional infringement. But courts do
not issue injunctions—that is, do not prohibit other branches of government from certain actions—without some assurance that the plaintiffs’ claim is valid.

In deciding whether to grant or deny an injunction, the court examines the government’s interest in limiting certain speech, as well as the plaintiffs’ right
to engage in the challenged expression. If it seems likely that the plaintiffs would win their infringement claim in a trial on the question, the court is inclined
to grant the injunction. Here, the court concluded that the College Republicans would likely win their challenges to the “civil” requirement and the
prohibition on behavior inconsistent with school principles, policies and goals. Had it determined the university would be unlikely to win its claims, the court
would have denied the injunction.

What do you think is meant by “civil” conduct? Do you have trouble defining “civil”? Do you think that the civil regulation infringed on free
expression? Do you think that a university is the kid of place that should try to restrict conduct with regulations such as this?

The court refused to strike the ban on intimidation and harassment. Do you think the students who protested seeing their flags stomped on by hosts of a
rally attended by a large crowd felt intimidated or harassed?

Why does the Constitution protect people’s right to say unpleasant or unpopular things? If a democracy is government by will of the majority of citizens,
why protect minority views, especially controversial ones? Is the notion, “if you can’t say something nice, don’t say anything at all” unconstitutional?

If the students who opposed stepping on the paper flags were foreign nationals, should their concerns be important to an American university? Does the
Constitution protect anyone on our soil, or just citizens?

Do you sympathize with the College Republicans and their angry demonstration incorporating stomping on other group’s flags? If the school didn’t
discipline them, do they still have a court case? Don’t you have to demonstrate that you were wronged in order to sue? Were the College Republicans
wronged?

Does this decision allow or prohibit another College Republicans rally? If some students felt harassed or intimidated by the rally, and the court upheld the
school rule prohibiting intimidation and harassment, why did it grant the injunction?
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SUMMARY: A Georgia registered sex offender, required by law
to live more than 1,000 feet from any establishment serving
children, was unconstitutionally deprived of his home when
authorities told him to move after a child-care center opened within
1,000 feet of his property. The Georgia Supreme Court decided
Mann v. Georgia Department of Corrections on November 21, 2007.

BACKGROUND: In 2002 Anthony Mann pleaded nolo
contendere (“I do not contest it”) to a charge of taking indecent
liberties with a child. For this crime, he was required by Georgia law
to register with the state as a sex offender. Registered sex offenders
are prohibited from living, loitering or being employed within
1,000 feet of an area where minors congregate.

In 2003, Mann got married and purchased a home with his wife.
Sex offender notification provisions alerted area residents that a
registered offender had moved into their community. In Fall 2004,
Mann became part owner of a barbeque restaurant, where he also
cooked and ran the dining room. After Mann made these purchases,
establishments serving children opened within 1,000 feet of both
addresses. Mann’s probation officer informed him that he must
leave his business and home or he would be arrested and his
probation would be revoked.

Mann sued the Georgia Department of Corrections alleging that
its effort to enforce the statute against him when he was there first
constituted an unconstitutional taking of his property without just
compensation. The trial court rejected his claim and Mann
appealed.

ANALYSIS: The Constitution (and state constitutions) allows
the government to take private property for public use only if it
provides “just compensation.” This provision is called the Takings
Clause. Mann argued that forcing him out of a home that he
purchased in compliance with the law just because a third party
moved close to him and put him in violation constituted a
government taking.

The Georgia corrections department, whose officer told him he
must move, argued that Mann suffered no taking because he only
had to sell the house, not forfeit it. Because he would recover
market value, the state had not taken anything from him. Likewise,
the state argued that Mann could continue to own his share of the
business; he could not work there but could work elsewhere to keep
up his income.

The court disagreed with the state that forcing Mann to move
took nothing from him. He would incur many costs in listing,
selling, and transferring title to one home, then finding,
purchasing, and financing another. Community members who
wanted to move a man who had purchased a home in their area in
accordance with law could not force him to bear all of the
relocation costs. The court was also concerned with the fact that the
expenses facing Mann here could be repeated again and again as
neighborhoods deliberately created business near any home he
purchased that put him in violation of the child-proximity statute.

On the home issue, the court agreed with Mann. Government
could not foist relocation costs on him every time someone brought
a business close to him to create a violation of the statute. Forcing
him to keep himself out of certain areas was one thing; imposing
the costs of relocating his home was a much bigger burden.

Mann had also argued that government could not force him to
stop working at the restaurant he was part owner of. The court

disagreed. Although Mann said he did some cooking, ran the dining
room and performed some accounting work, he testified that his
restaurant had an accountant, one server, a full-time cook and a
part-time dishwasher. He had also testified that he could do his
paperwork for the restaurant with an off-site computer. Mann had
not shown that the restaurant suffered as a result of his staying off
the premises. Because Mann was allowed to retain his ownership
interest, and had not demonstrated financial loss from his absence,
the court found no taking on this issue.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Hunstein): “As the United States Supreme Court [has] recognized,

“government regulation of private property may, in some
instances, be so onerous that its effect is tantamount to a
direct appropriation or ouster — and that such ‘regulatory
takings’ may be compensable under the Fifth Amendment.

“Regulations that fall short of eliminating property’s
beneficial economic use may still effect a taking, depending
upon the regulation’s economic impact on the landowner,
the extent to which it interferes with reasonable investment-
backed expectations, and the interests promoted by the
government action.

“[A]ppellant and his wife were able to find and purchase a house
that complied with the residency restriction in [the statute]. The
evidence is uncontroverted that the Hibiscus Court property was
purchased for the sole purpose of serving as their home. [The
statute], by prohibiting appellant from residing at the Hibiscus
Court house, thus utterly impairs appellant’s use of his property as
the home he shares with his wife.

“Unlike the situation in the typical regulatory takings case, the
effect of [the law] is to mandate appellant’s immediate physical
removal from his Hibiscus Court residence. It is ‘functionally
equivalent to the classic taking in which government directly . . .
ousts the owner from his domain.’ As long as the day care center
remains in its current location, appellant cannot reside in his home
until he is released from the registration requirement by a superior
court, which cannot occur until a minimum period of ten years has
passed after his release from probation. He cannot legally live with
his wife at their home but must instead locate another residence
that complies with the residency restriction. Assuming such a
residence can be located, he is faced with the financial burden of
maintaining both residences until he and his wife can sell or rent
the Hibiscus Court property.

“Although the State contends that appellant’s ability to rent or
sell his house eliminates or minimizes the economic impact of [the
statute], appellant’s testimony established that he and his wife did
not purchase the Hibiscus Court property for rental purposes and
that neither he nor his wife are real-estate speculators. Even
assuming, arguendo, that appellant can lawfully engage in the
business of renting a property located within 1,000 feet of a day
care center, [the law] would thus be used to force appellant and his
wife to become lessors, an unwelcomed and unanticipated role for
which they are ill-equipped. Sale of the Hibiscus Court house, if a
purchaser can be found, will involve numerous expenses, such as
closing costs, attorney fees and realtor commissions, and appellant
would face those costs again, plus additional expenditures such as
escrow deposits and utilities transfers, in purchasing a new
residence. We thus reject the State’s position that appellant has
failed to demonstrate a significant economic impact from
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application of [the law] to his situation.

“Moreover, [the statute] looms over every location appellant
chooses to call home, with its on-going potential to force appellant
from each new residence whenever, within that statutory 1,000-foot
buffer zone, some third party chooses to establish any of the long
list of places and facilities encompassed within the residency
restriction. While this time it was a day care center, next time it
could be a playground, a school bus stop, a skating rink or a church.
[The law] does not merely interfere with [Mann’s property rights], it
positively precludes [him] from having any reasonable investment-
backed expectation in any property purchased as his private
residence.

“[W]e must recognize that [the statute] effectively places the
State’s police power into the hands of private third parties, enabling
them to force a registered sex offender like appellant, under penalty
of a minimum ten-year sentence for commission of a felony, to
forfeit valuable property rights in his legally-purchased home.

“[C]ourts must remain mindful that the Takings Clause is
intended to prevent the government from ‘forcing some

people alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole.’

“All of society benefits from the protection of minors, yet
registered sex offenders alone bear the burden of the particular type
of protection provided by the residency restriction. No burden is
placed on third parties to aid in providing this protection, even
though they have been enabled to do so by the mandated public
dissemination of the addresses of registered sex offenders. Looking
to the magnitude and character of the burden [the law] imposes on
the property rights of registered sex offenders and how that burden
is distributed among property owners, we conclude that, under the
circumstances present here, justice requires that the burden of
safeguarding minors from encounters with registered sexual
offenders must be ‘spread among taxpayers through the payment of
compensation.’ We therefore find that [the statute] is
unconstitutional to the extent that it permits the regulatory taking
of appellant’s property without just and adequate compensation.
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COMMENTS & QUESTIONS

1. What was the town’s problem with Anthony Mann?

2. How was his home involved?

3. Was there some issue with his job?

The Constitution’s Fifth Amendment provides several important rights to citizens in their dealings with the government. Among the most
well known are the right against self-incrimination (when people “take the Fifth” in court), the right of due process, and the right against
Double Jeopardy (being tried twice for the same crime). The Amendment’s last provision states, “nor shall private property be taken for public
use, without just compensation.” Mann sought to protect his right to stay in his home based on this constitutional provision.

Sometimes public interests, such as the need for roads or railroad rights-of-way or an airport, outweigh an individual’s rights. In that case,
government may take an individual’s property and covert it to public use—but only if government pays the property owner fair market value.
This controversial power is frequently litigated and courts often reject a government’s claimed right to take private property. For example,
courts have reversed some government efforts to take private land to build business developments. Government has claimed the public
purpose of creating jobs, but courts are skeptical of efforts that take private property from one owner and turn it over to other private parties.
Here, government wanted Mann to turn his home over to new owners and find something else farther away. The court held that they could
not force him to incur those costs alone without violating the takings clause. Do you agree with this decision?

Even if the constitutional provision did not apply, do you think it is fair to require a sex offender to move every time a child related
business would move near his home? If a sex offender has “served his time” in jail, it is fair to place these restrictions on him for the rest of
his life?

Along with takings, the Fifth Amendment prohibits government from depriving someone of life, liberty or property without due process of
law. Did the government violate this provision? Should he not be able to keep his job?

Did the court agree with Mann that the government took his job from him? How is forcing someone to leave his home different from
forcing him to leave his job? Are there costs to each situation? Are they different in nature?

Can communities keep sex offenders out? Should they be allowed to?
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SUMMARY: The federal sentencing guidelines for a crack cocaine
offense are not mandatory, but rather advisory. Therefore, a judge did
not abuse his discretion in giving a first-time felon a lesser sentence for a
crack cocaine offense than the sentencing guidelines indicated. The
United States Supreme Court decided Kimbrough v. United States on
December 10, 2007.

BACKGROUND: In Fall 2004, police arrested Derrick Kimbrough
for possession of crack and powder cocaine and a handgun. He pled
guilty to possessing 56 grams of crack and 92.1 grams of powder
cocaine. Taking into account the drug quantities and the fact that
Kimbrough had given false testimony in his co-defendant’s trial, along
with Kimbrough’s criminal history, the judge applied the federal
sentencing guidelines. Under the guidelines, Kimbrough’s circumstances
called for a minimum prison sentence of from 168 to 210 months for
the drug crimes. The guidelines prescribed an addition 60 months
minimum for the handgun offense. Thus, under the federal sentencing
guidelines, Kimbrough faced a minimum prison sentence of 19 to 22-
and-a-half years.

The district court judge determined that a sentence of this length
was greater than necessary to accomplish the purposes of the criminal
statutes. Along with the guidelines, the judge considered that this was
Kimbrough’s first felony conviction, that he had served the United
States in Operation Desert Storm and been honorably discharged from
the Marines, and that the sentencing guidelines gave disproportionately
harsh sentences to crack crimes compared to those for powder cocaine.
Looking at all of the factors he considered relevant, the district judge
sentenced Kimbrough to a minimum of 15 years in prison.

The government appealed to the Fourth Circuit Court of Appeals,
which concluded that the district judge had no authority to depart from
the minimum sentence prescribed by the guidelines. Kimbrough
appealed to the U.S. Supreme Court, which granted review.

ANALYSIS: In the mid-1980s, Congress created the Sentencing
Commission to establish guidelines for courts to follow in sentencing
convicted criminals. The idea was to craft sentences appropriate and
consistent for various crimes. In developing the guidelines, the
commission reviewed data on sentencing practices across the United
States, including some 10,000 pre-sentence investigation reports. The
commission used the empirical data-review approach in recommending
sentences for most crimes.

With crimes involving crack cocaine, however, the commission did
not use its accumulated sentencing data. Crack was a fairly recent arrival
to the drug scene, with respect to which Congress drew its own
conclusions. Congress determined that crack was much more dangerous
than powder cocaine, a conclusion that turned on the assumptions that
1) crack is highly addictive, 2) crack users and dealers are more likely to
be violent than other drug users, 3) crack is more harmful than powder
cocaine, especially for children exposed through their mother’s drug use
during pregnancy, 4) crack use was growing among teenagers, and 5)
that crack’s potency and low cost made it increasingly popular.

From these assumptions, Congress crafted provisions in the Anti-
Drug Abuse Act of 1986 that treated crack cocaine as equivalent to 100
times the amount of powder cocaine. Thus, a person in possession of
five grams of crack would receive the same punishment as another
offender convicted of possessing 500 grams of powder coke. The
sentencing commission incorporated Congress’ determinations on the
crack/power cocaine issue into its sentencing guidelines.

Over time, however, the commission observed that some of the
assumptions underlying the distinction between the two drug forms
were inaccurate and that therefore the respective punishments did not

serve the guidelines’ goals. Yet despite discussions between Congress
and the commission, the disparity between the two quantities endured.
Judges imposing sentences for cocaine crimes faced an important
question: were the sentencing guidelines an ironclad framework they
were compelled to follow in sentencing crack and powder cocaine
offenders, or were they merely advisory—recommendations to be
considered among other issues.

In a 2005 case called Booker, the U.S. Supreme Court held that
mandatory application of the sentencing guidelines violated the Sixth
Amendment right to trial by jury because evidence of additional drug
possession produced in a sentencing hearing not overseen by a jury was
used under the guidelines to enhance Booker’s sentence. The Court
therefore struck the federal criminal law sections making the sentencing
guidelines mandatory and declared them advisory only.

In this case, when Kimbrough was sentenced to a period less than
the guidelines’ minimum, the Fourth Circuit overturned the sentence,
ruling that the district judge was bound by the guidelines. Kimbrough
argued the guidelines were no longer mandatory, but the government
insisted that the crack/powder cocaine distinction survived the Booker
case. A sentencing judge considering the guidelines had to evaluate
them as set forth; the judge was not free to alter the prescribed severity
distinction Congress had mandated between crack and powder cocaine.

A majority of the Supreme Court disagreed. While Congress had not
changed its statutory 100-to-1 ratio, it had communicated with the
commission on that ratio’s potential harshness. Congress also did not
overturn the commission’s 2007 amendment to the guidelines
prescribing punishments based on lower ratios, equating, at different
offense levels, ratios of 25:1 to 80:1 between crack and powder cocaine.

Justices Thomas and Alito dissented. They opined that it was for
Congress, not the courts, to establish the punishment ratios for various
drugs. These were social and scientific questions, not legal issues within
a court’s expertise.

EXCERPTS FROM THE MAJORITY OPINION (By Justice
Ginsburg): “The statute, as modified by Booker, contains an over-
arching provision instructing district courts to ‘impose a sentence
sufficient, but not greater than necessary’ to accomplish the goals of
sentencing, including to reflect the seriousness of the offense,’ ‘to
promote respect for the law,’ ‘to provide just punishment for the
offense,’ ‘to afford adequate deterrence to criminal conduct,’ and ‘to
protect the public from further crimes of the defendant.’ The statute
further provides that, in determining the appropriate sentence, the
court should consider a number of factors, including ‘the nature and
circumstances of the offense,’ ‘the history and characteristics of the
defendant,’ ‘the sentencing range established’ by the Guidelines, ‘any
pertinent policy statement’ issued by the Sentencing Commission
pursuant to its statutory authority, and ‘the need to avoid unwarranted
sentence disparities among defendants with similar records who have
been found guilty of similar conduct.’ In sum, while the statute still
requires a court to give respectful consideration to the Guidelines,
Booker permits the court to tailor the sentence in light of other statutory
concerns as well.

“We have accordingly recognized that, in the ordinary case, the
Commission’s recommendation of a sentencing range will ‘reflect a
rough approximation of sentences that might achieve the [the law’s
consistency-in-sentencing] objectives.’ The sentencing judge, on the
other hand, has ‘greater familiarity with . . . the individual case and the
individual defendant before him than the Commission or the appeals
court.’ He is therefore in a superior position to find facts and judge their
import under [the law] in each particular case. In light of these discrete
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institutional strengths, a district court’s decision to vary from the
advisory Guidelines may attract greatest respect when the sentencing
judge finds a particular case outside the ‘heartland’ to which the
Commission intends individual Guidelines to apply. On the other
hand, while the Guidelines are no longer binding, closer review may
be in order when the sentencing judge varies from the Guidelines
based solely on the judge’s view that the Guidelines range ‘fails
properly to reflect [the statute’s] considerations.’”

EXCERPTS FROM THE DISSENT (By Justice Thomas): “In
Booker, the Court held that the Federal Sentencing Guidelines violate
the Sixth Amendment insofar as they permit a judge to make findings
that raise a sentence beyond the level justified by the ‘facts reflected in
the jury verdict or admitted by the defendant.’ In my view, this
violation was more suitably remedied by requiring any such facts to be
submitted to the jury. That approach would have been consistent with
our longstanding presumption of the severability of unconstitutional
applications of statutory provisions. And it would have achieved
compliance with the Sixth Amendment while doing the least amount
of violence to the mandatory sentencing regime that Congress
enacted. The Court, however, chose a more sweeping remedy. Despite

acknowledging that under the mandatory Guidelines not ‘every
sentence gives rise to a Sixth Amendment violation,’ the Court
rendered the Guidelines advisory in their entirety and mandated
appellate review of all sentences for ‘reasonableness.’ Because the
Court’s ‘solution fail[ed] to tailor the remedy to the wrong,’ I dissented
from the remedial opinion.

“As a result of the Court’s remedial approach, we are now called
upon to decide a multiplicity of questions that have no discernibly legal
answers. Last Term, the Court held that a Court of Appeals may treat
sentences within the properly calculated Guidelines range as
presumptively reasonable. [In another case decided today], the Court
holds that a Court of Appeals may not require sentences that deviate
substantially from the Guidelines range to be justified by extraordinary
circumstances. And here the Court holds that sentencing courts are free
to reject the Sentencing Guidelines’ 100-to-1 crack-to-powder ratio.

“These outcomes may be perfectly reasonable as a matter of policy,
but they have no basis in law. Congress did not mandate a
reasonableness standard of appellate review—that was a standard the
remedial majority in Booker fashioned out of whole cloth.”
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COMMENTS & QUESTIONS
1. What did Kimbrough do?
2. What did the judge consider in sentencing him?
3. Describe the distinction Congress drew between crack and powder cocaine.
Congress creates the laws; courts apply them to civil and criminal cases. Courts must respect and follow Congress’ pronouncements, except when the law violates the

Constitution. In that event, courts must correct the constitutional problem, either by striking the law altogether, or, if possible, by striking only the provisions that render
the law unconstitutional.

If the legal system is to hold the public’s trust, the laws and their application must be fair. Though it had followed Congress’ lead in establishing the 100-to-1 ratio for
crack and powder cocaine punishments, the sentencing commission determined that this disparity was not fair and was fostering “disrespect for and lack of confidence in
the criminal justice system.” Specifically, it found that crack was associated with less trafficking-related violence than previously assumed, that powder cocaine posed the
same threat to pregnant women as crack, and that 85% of crack-law violators were black. These discrepancies had prompted the complaint that the harsher punishment
levels for crack were targeting only one segment of the population. The commission also noted that the disparate treatment did not advance the anti-drug abuse act’s goal
of punishing major drug traffickers more than low level dealers because the trafficker’s moved powder cocaine, while the dealers converted that to crack.

Did the Court follow Congress’ will in making the sentencing guidelines advisory? Does it have the power to ignore Congress? AfterKimbrough, can courts give
offenders whatever sentence they feel like giving out that day? What is the point of having sentencing guidelines if courts don’t have to follow them? Do you think
Kimbrough received an appropriate punishment? In light of the Court’s reasoning, could have given him a six-month sentence or sentenced him to life in prison? Does
this case promote more uniform punishments, or just the opposite?

Is it fair to consider things outside the crime when deciding how to punish someone? The district court mentioned Kimbrough’s Marines service. Does this decision
give former servicemen an advantage over other defendants?

In general, how much discretion do you think a judge should have in sentencing convicted defendants? The theory of the original enactment of the federal
sentencing guidelines was to make the sentencing of defendants more uniform. The purpose of the guidelines was to eliminate the great disparities that sometimes existed
in sentencing. However, some judges would argue that the guidelines take from them the ability to take individual considerations into account when sentencing. Many
times, first time defendants, with other mitigating circumstances, are subject to very harsh minimum sentences. Do you think that judges should have more discretion
to give lighter sentences in some circumstances?

Do you think that the legislatures have gone too far in the punishment of crimes by requiring mandatory-minimum sentences without taking into account
individual circumstances? Have the legislatures gotten too “tough on crime”? Would judges be in a better position to judge sentencing, rather than the legislatures?

Would it be better public policy to just have maximum punishments for crimes, rather than minimum and maximum sentences in the laws?


