
SUMMARY: It was for the jury, not the judge , to decide whether a
high school football player was contributorily negligent and/or
whether he assumed the risk of injury or death by his participation in a
high school football program. The Indiana Court of Appeals decided
Stowers v. Clinton Central School on October 26, 2006.
BACKGROUND: In the summer of 2001, Travis Stowers was a

seventeen-year-old football player and an incoming junior at
Indiana’s Clinton Central High School. He had played the game
since fifth grade and was on the team the previous two years under
Coach George Gilbert. Practice for his junior year season began July
30, 2001. The first two practice days were “no contact” practices, in
which players wore helmets, shoulder pads, mesh jerseys and shorts
and engaged in no physical contact. The players kept their helmets
on while on the field but could remove them during water breaks.
The practices consisted of stretching, “crash” sessions, and offensive
drills. Crash segments were physical conditioning exercises
involving push-ups, sit-ups and running drills.

The players were required to weigh in and weigh out each day of
practice. The coaches had posted near the scales in the locker room
information regarding heat related illnesses. Travis had weighed in on
July 30th at 256 pounds; he weighed out that day at 254. It was a hot
day. That evening, Travis told his parents that some of the players had
thrown up. Travis had not, nor did he indicate any other adverse
reaction to the heat. His parents advised him to drink lots of water.

Before beginning practice on July 31st, Coach Gilbert checked
the weather reports on TV and on the internet. No heat advisories
had been issued, though it was another hot and humid day. Gilbert
and the other coaches stressed to players the importance of getting
water throughout practice. A “water tree” in the practice area ran
water continuously out several pipes, and players were told to get
water any time they needed it. In addition, the coaches called water
breaks every fifteen to twenty minutes. They also told players that if
they felt ill in any way, they should promptly tell one of the coaches
or the athletic trainer, Erika Daniels. On the 31st, the coaches cut in
half the time allotted for “crash.” For the rest of the morning,
linemen like Travis were taught several blocking techniques, which
involved practicing stances and related steps.

About 20 minutes into the morning practice, Travis got “dry
heaves” during crash exercises and stopped for a moment. When he
resumed, Coach Gilbert kept an eye on him. At the end of morning
practice, Travis vomited. Another coach asked him if he felt better,
and Travis said he did. The coach also told Travis to replenish his
fluids and Travis said he would. A third coach had seen Travis vomit
and asked if he was OK and he received the same affirmative answer.
Travis kept his lunch down and spent part of the break lying on the
locker room floor. The coaches discussed Travis throwing up, and
another player saying he felt lightheaded over lunch and agreed to
watch both players. During the team meeting after lunch one of the
coaches asked Travis how he felt, and he said he was OK.

Afternoon practice was to involve stretching and crash. Coaches
shortened the crash portion and dropped sprints. They also increased
water breaks to every ten minutes. The rest of the practice involved

defensive techniques working on stances. Travis’s younger brother
testified that Travis “seemed a little dizzy,” but the coach working the
drill did not observe Travis having any problems. Ten to fifteen
minutes before the practice ended, Travis told one of the coaches he
did not feel well. The coach asked him what was wrong and he said he
didn’t know. The “water whistle” blew, signaling a water break, and the
coach told Travis to get some water. Travis collapsed at the water tree.
The coaches removed his helmet and shoulder pads, loaded him in a
golf cart and took him to the locker room, where they placed him in a
cool shower, put ice around him and called 911. Travis lost
consciousness in the locker room and died at 4 a.m.

Travis’s parents sued the school. They moved for summary
judgment and judgment on the evidence. These motions are
appropriate when there is no dispute as the facts and thus no need
for a jury trial. The court denied these motions and trial
commenced. During trial, the Stowers objected to the school
asserting the “affirmative defenses” of contributory negligence and
incurred risk, and also objected to the court admitting their signed
release forms into evidence. The court overruled these objections
and the jury found in favor of the school. The Stowers appealed.
ANALYSIS: Juries hear evidence and determine facts. Judges

apply the law. However, a judge can rule without a trial where the
facts are not in dispute, and one party is entitled to win when the
governing law is applied to those facts. The Stowers argued that the
facts here were not in dispute and demonstrated clearly that Clinton
Central had been negligent in overseeing their son’s practice and
had wrongfully allowed his death.

The trial court disagreed. Courts may reduce or forgive a party’s
liability if a jury finds that the injured party contributed to his or her
own harm or incurred known risks from the activity. The coaches in
this case had not ignored the hot, humid weather. They provided a
water tree in the practice area, held regular water breaks, encouraged
players to take additional water whenever they needed it, and told
them to report to any coach or the athletic trainer if they felt ill.
They posted the risks of overheating in the locker room by the scales
and required the players to weigh in and weigh out of each practice.
They inquired after Travis several times after he threw up, watched
him, and advised him to get plenty of water. The coaches cut down
the crash practices after lunch and dropped sprints altogether. Each
time they inquired how Travis felt, he reported that he was OK.
When he collapsed, they took him to the locker room and tried to
cool him with water and ice and phoned for emergency assistance.

Whether Travis’ ongoing representations that he was fine, his
continuation with practice, and his failure to alert anyone to signs of
overheating after he had thrown up in the morning session
constituted some shared blame on his part were fact questions for
the jury. Because there was a factual dispute, the appeals court held
that the trial court did not make a mistake in denying the Stowers’
pretrial motions.

Stowers also opposed admission of their signed release forms. The
trial judge overruled their objection. Stowers, however, asked the
judge to instruct the jury that the forms they signed acknowledged
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the risks of athletic competition, but did not release the school from
its own negligence. The judge refused to give this instruction. This
time, the appeals court agreed with Stowers. Where the form did not
contain a release for negligence, it was error for the trial court not to
instruct the jury that they could still find the school negligent in
overseeing Travis’s practice, despite the forms. The court sent the case
back for a new trial, with the required instruction.
EXCERPTS FROM THE COURT’S OPINION (By Chief Judge

Kirsch): “The designated evidence showed that Travis was
repeatedly told by the coaches, Daniels, and his parents the
importance of drinking the appropriate amounts of fluids while being
in the heat. Coach Gilbert also instructed the players that if they were
not feeling well they had the right to stop what they were doing and
to notify one of the coaches or Daniels. Travis had the opportunity to
go see Daniels when he was not feeling well, but chose not to do so.
Further, when members of the coaching staff inquired as to Travis’s
well being during the lunch break, Travis reported to each of them
that he was fine. We therefore conclude that a genuine issue of
material fact existed as to whether Travis was contributorily negligent
as a matter of law, and the trial court did not err in denying summary
judgment as to this issue.

“The designated evidence showed that the coaches and the trainer
repeatedly stressed the importance of proper fluid intake and
information disseminated by the IHSAA regarding heat-related illnesses
was posted in the locker room. The Stowers had discussions with Travis
about drinking fluids when in the heat, and after Travis had reported
that other players had gotten sick at practice on July 30, they re-
enforced the necessity to drink fluids often and not to overdo it in the

heat. We conclude that a question of fact existed as to whether Travis
had actual knowledge of the specific risk and incurred the risk. The trial
court did not err in denying summary judgment as to incurred risk.

It is well established in Indiana that exculpatory agreements are
not against public policy. Generally, parties are permitted to agree
that a party owes no obligation of care for the benefit of another, and
thus, shall not be liable for consequences that would otherwise be
considered negligent. However, this court has held that an
exculpatory clause will not act to absolve a party from liability unless
it specifically and explicitly refer[s] to the negligence of the party
seeking release from liability. The Stowers’ proposed instruction set
out that the Release Forms did not absolve Clinton Central of liability
for negligent acts if they did not contain language specifically
referring to negligence; thus, it was a correct statement of the law.
Because the Release Forms did not contain any specific or explicit
reference to the negligence of Clinton Central or the IHSAA, the
proposed instruction was supported by the evidence. No other
instructions were given that adequately covered the information in
the Stowers’ instruction. The substantial rights of the Stowers were
prejudiced by the failure to give the instruction because the
admission of the Release Forms without the redaction of the language
regarding release could have been exceptionally prejudicial to the
Stowers. A jury reading the Release Forms without a limiting
instruction might conclude that the Stowers released Clinton Central
of liability when the trial court had already determined that they had
not as a matter of law in the summary judgment order. We conclude
that the trial court abused its discretion when it refused to give the
Stowers’ proposed instruction regarding the Release Forms.”
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COMMENTS & QUESTIONS
1. How long had Travis Stowers played football? What position did he play?

2. Was this a regular season practice? What were the players wearing?

3. What was the weather like?

4. Had coaches done anything to ease the weather’s effects on players?

This is a negligence case. The Stowers are seeking to recover money from the Clinton Central School claiming that the school’s football
coaches were negligent in the way they conducted their football practices which resulted in the death of their son from heat stroke. Very
often there are two defenses that are raised in suits like this. Those defenses are called contributorily negligence and assumption of the risk.
Contributory negligence and assumption (incurring) of risk are “affirmative defenses.”

Contributory negligence is a defense that basically asserts some fault on the part of the plaintiff for his own injuries. Contributory
negligence exists if it is found that a plaintiff (the injured party) was in some way partially responsible for (or he contributed to) his
injuries. A few states prohibit the recovery of any money at all if contributory negligence is found. However, most states will allow
recovery, but reduce the amount of recovery by the amount of the contribution to a party’s injury as determined by the jury. (For example,
if it was found that Travis was 50% responsible for his death because he didn’t speak up about how he felt at practice, the recovery against
the school would be reduced by 50%.)

Given the facts as described, do you think the football coaches were negligent in the way they conducted their practices on that hot July day?
Does the fact that Travis died of heat stroke in and of itself mean that the coaches were negligent? Should the coaches have been having practice
at all on the day in question? Were they negligent in not taking enough precautions against the weather? If the coaches were negligent, was
Travis negligent at all? Did he contribute to his death? Did he not tell the coaches how bad he was feeling? Is it reasonable to expect a high
school football player who is trying to make the team and impress his coaches how tough he is to be completely honest with the coaches about
how he feels? The Stowers would argue that their son’s behavior in working hard at practice and extending himself to become stronger and
fitter to improve his play should not be considered negligent. Just who was negligent in this case?

Incurring or assuming the risk is another affirmative defense in circumstances where a plaintiff knows that there are certain dangers
inherent in the activity he has chosen to engage in. Did Travis assume the risk of injury or death by playing high school football? Should
high school football players be able to recover from the school for injuries they sustain? It is a physical sport. Don’t they always run the
risk of injury? Maybe they run the risk of injury, but do they run the risk of death? Do they assume the risk of death? Did Travis assume
the risk of allegedly being overworked in the hot sun to the point of fatal heat stroke? The risk of being struck by a foul ball in baseball is a
known risk of attending a baseball game. You assume this risk when you attend a game. Is injury in high school football the same thing?

The final issue that was raised in the case deals with the effect of the permission slip that the parents signed giving Travis permission to
participate in football. Should a permission slip relieve the school of any liability for injuries suffered when an injury occurs on the sports
field? What effect should be given to these permission slips (release forms)? Is it good to have these forms? What is the best public policy
to apply to these forms? Should Travis’ parents be precluded from bringing this lawsuit since they signed off on Travis to play football?
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SUMMARY: Even if police officers’ warrantless search of a
student’s dorm room was unreasonable, the fact that university
officials would have given the substantial quantity of marijuana found
there to police anyway excuses the Fourth Amendment violation. The
California Court of Appeal for the Sixth District decided People v.
Superior Court of Santa Clara County on October 11, 2006.

BACKGROUND: In October 2004, a Santa Clara University
security officer, Kim Payne, was patrolling the university on a
bicycle. Officer Payne smelled marijuana when he approached
Christopher Walker, who was smoking. Payne asked Walker what he
was smoking and the student said a “blunt.” He also offered that it
was the only one he had but that he had more marijuana in his
dorm room for medical use. He invited Payne to come to his room
to see it along with his medical marijuana card. Walker produced
two cards for cannabis clubs. Payne asked if the Dean of Student
Life was aware of Walker’s situation. Walker said no. Payne asked for
the blunt, which Walker handed over.

Payne told Walker to meet him by Walker’s dormitory, where he
used his access card to enter the building. Walker used his own
room key to allow them both into his dorm room. He removed a
bag of marijuana from the drawers in his closet. He said he had
purchased it at a marijuana club in Oakland and gave Payne a
medical release form purporting to authorize Walker to use
marijuana for therapeutic purposes.

On a desk near the doorway, Payne saw a knife, scissors, four
small cigars and a small electronic scale. Payne thought Walker was
acting suspiciously as he stood by the closet, so he asked the
student if there was any more marijuana in the room. Walker said
no. Payne checked the top drawer in the closet and saw a box of
plastic bags, another bag with several disassembled cigars, and
several bags with what appeared to be marijuana remnants inside.
In a bottom drawer, he found an Igloo cooler. He opened it and
discovered two sandwich bags full of what appeared to be
marijuana. In another drawer he found $1800 in cash. Walker said
he had won the money playing cards. After two Santa Clara Police
Officers arrived, Payne found a jar with two more sandwich bags
full of marijuana under some clothes in the closet, plus two more
boxes of unused plastic bags.

Another university security officer, Michael Brady, met the police
officers at the dorm and took them to Walker’s room. With the police
in the hallway behind him, Brady said, “you’ve got to see this,” and
swung open Walker’s door. The police were able to see, from the
hallway, a large quantity of marijuana and cash, which were now
sitting on the desk by the door. When Payne and Walker came by the
door, the officers asked Payne if he had consented to search the room.
Payne said he had consent to perform the search, but that it wasn’t
necessary because Walker had signed a waiver as part of his Residence
Housing Contract. The police officers then entered the room and
confiscated the marijuana and other evidence.

At trial on drug charges, Walker filed a motion to suppress the
evidence seized from his dorm room. He argued that police entered
his room without a warrant and therefore violated the Fourth
Amendment. Walker wanted the evidence seized pursuant to this
violation to be suppressed and withheld from trial. The trial court
granted the motion to suppress and the government appealed.

ANALYSIS: The Fourth Amendment to the federal
Constitution provides that: “The right of the people to be secure in

their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched, and the
persons or things to be seized.” California’s constitution offers a
similar protection.

Police had no warrant to enter Walker’s dorm room. He argued
that their search was therefore unreasonable under the Fourth
Amendment. The remedy, Walker argued, was to suppress the
evidence illegally seized. If police can use evidence gathered in
violation of people’s constitutional rights, they have no incentive to
abide by the Fourth Amendment and the rights it safeguards
disappear. The trial court agreed that police had overstepped their
bounds and granted the suppression order.

On appeal, the government argued that even though police had no
warrant, their conduct was excusable on several grounds: Walker had
signed a residence agreement that notified him that university security
could enter his dorm room. In addition, Walker had granted Payne
permission to come to his dorm and see the marijuana. Because
university security had a right to enter, they also had the right to grant
police permission to enter upon discovering evidence of a crime. The
government also argued that even if the police entering Walker’s room
was unlawful, the evidence obtained there should not be suppressed
because of the “inevitable discovery rule.”

The court considered the dorm contract waiver provision and
police’s reliance on Payne’s consent to enter Walker’s room. The court
ruled that the dormitory contract provision was inadequate to support
a police search for evidence of a crime. During the school year, a dorm
room is a student’s home—the place where privacy has historically
been most strongly guarded. Even if school personnel had authority to
search rooms for purposes relating to education, they could not
require students to sign away their constitutional protections
regarding the search for evidence to support a criminal prosecution.
The university was akin to a hotel or a landlord over rented property.
Neither hotel personnel nor a landlord has authority to grant police
permission to search a resident’s room. Yet the test for whether a
search is unreasonable turns on the searching officer’s perceptions. The
test is whether the officer’ decision was reasonable; not whether it was
right—something which can only be determined decisively by a court,
later. Here, the appeals court said it was a tough call. While the
university did not have the right to authorize police to search for
evidence of crime without a warrant, despite their residence hall
waiver, Walker was present at the time of the police search and did not
object. The court noted, without deciding, that his presence without
objection at the time of the search might support the inference that he
did not oppose police entering his room.

The court ultimately reversed on the inevitable discovery
principle. Walker had consented to Payne searching for marijuana;
indeed, he had offered to show it to Payne. Once Payne noted the
considerable quantity on hand, plus evidence that Walker was
dealing as suggested by all the baggies, the large amount of cash,
and the scale, there was no question he was going to turn the
matter over to police. He had called them to do so, which in itself
did not involve any Fourth Amendment issue. The court explained
that the inevitable discovery rule must not function as a reflexive
excuse for not getting a warrant. Police cannot justify a warrantless
search, generally, by saying that had they gotten a warrant, they
would have discovered and seized the same items. This approach

Warrantless Search of University Dorm Room
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would render the Fourth Amendment useless as a bar to warrantless
entry. The situation here was distinct from that scenario, however.
Police did not barge into Walker’s room based on a tip or some
suspicion without bothering to secure a warrant because that would
be a hassle. Instead, they responded to a call by a security officer
who, by the time they arrived, had already discovered considerable
evidence that Walker was dealing drugs out of his university dorm
room—evidence Payne would have turned over to police regardless
of whether they came to or entered Walker’s room. In other words,
even if police violated Walker’s Fourth Amendment rights, the
violation was not the cause of their discovering the drugs forming
the basis of the charges. The violation merely caused police to
discover the evidence sooner.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Duffy): “It defies logic (and common sense) to conclude that the
University safety officers—having contacted the police, gathered
the contraband (apparently for inspection by the police), and
displayed the contraband to the police—thereafter would have
withheld the contraband from the police to pursue their own
internal investigation. The probability that the University would
have involved the police further is heightened by the fact that the
safety officers’ investigation had disclosed a potentially significant
marijuana sales enterprise on the University campus (evidenced by
a ‘large quantity’ of marijuana, several boxes of packaging

materials, an electronic scale, and $1,800 cash)—a possible crime
that is a far cry from possession of a small quantity of the drug for
personal use. While it would not be unreasonable to conclude that
the University might have handled a student’s possession of a small
quantity of marijuana privately, the converse is likewise true where
(as here) the student was in possession of a significant quantity of
the drug along with evidence of sales activity. Under these
circumstances, it is plain that the contraband would have been
eventually secured through legal means regardless of the [allegedly]
improper official conduct.

“Fairness can be assured by placing the State and the accused in
the same positions they would have been in had the impermissible
conduct not taken place. However, if the government can prove
that the evidence would have been obtained inevitably and,
therefore, would have been admitted regardless of any overreaching
by the police, there is no rational basis to keep that evidence from
the jury in order to ensure the fairness of the trial proceedings. In
that situation, the State has gained no advantage at trial and the
defendant has suffered no prejudice. Indeed, suppression of the
evidence would operate to undermine the adversary system by
putting the State in a worse position than it would have occupied
without any police misconduct.”
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COMMENTS & QUESTIONS
1. Who are Christopher Walker and Kim Payne?

2. What school were they associated with?

3. How did Payne come to suspect Walker?

The Fourth Amendment protects people against unreasonable searches and seizures. The presumption is that any search made without a
warrant is unreasonable, but courts have carved out certain exceptions to that basic principle. The university had argued consent here,
which is an exception to the warrant requirement. The lawful occupant of premises can consent to a search, even if there are other lawful
occupants. But the university’s dorm contract “waiver” did not provide authority for university security to consent to a police search of a
student’s room for criminal evidence. Likewise, Walker’s consent to a search by Payne did not constitute consent to a police search—though
the court noted that Walker’s failure to object when the police asked about consent and entered would tend to support, rather than
undermine, an officer’s belief that he had permission.

The warrant exception here—inevitable discovery—is a tricky one. The court tried to clarify that not all evidence seized without a
warrant can be justified under this exception with the glib assertion that police would have found it anyway as soon as they got a warrant.
The Fourth Amendment does not condone “fishing expeditions,” where police search individuals or premises without a warrant hoping to
stumble upon some reason for arresting someone. Inevitable discovery is not a fishing-expedition validator, allowing police to drop the
inconvenience of getting a warrant and then argue afterward that they would have found the evidence anyway had they secured one. The
court applied the exception here because Walker had already welcomed university security into his dorm room and shown Payne marijuana.
Payne also saw on Walker’s desk a scale, knife and some cigars (the “blunt” Walker was smoking was a cigar with marijuana in it). Rather
than an after-the-fact justification for illegal police conduct, the inevitable discovery rule here simply took note of the fact that university
authorities had acquired, with Walker’s consent, all of the evidence necessary to show significant illegal conduct. The court refused to cover
up and ignore all of this evidence, once the university had found it, just because the officers on the scene mistakenly believed that Payne
could confer consent to them to walk in and examine the marijuana and cash they saw from the hallway.

How do you fell about the “inevitable discovery rule”? Is it a reasonable exception to the warrant requirement or do you think it can be
used almost anytime to justify admissibility of evidence?

Even though Walker lost his case and the evidence was admissible, the Court did make some interesting observations. First, a student
does have an expectation of privacy in his dormitory room. This expectation of privacy is protected by the Fourth Amendment. Therefore,
under normal circumstances, the police would not have the right to search this dorm room. Second, the court ruled that the waiver signed
by Walker to live in the dorm did not constitute a waiver of the right to be free from unreasonable searches and seizures. Even though
university officials had the right to enter the room, they did not have the right to search for evidence of a crime.

What happened in this case is that Walker wasn’t the smartest guy in the world. He freely invited Payne to his room. He let Payne
search the room and find evidence of a crime. When the police were called, he did not object to them entering the room to seize the
marijuana and drug related items. What do you suppose he was thinking?
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SUMMARY: A murder defendant’s Sixth Amendment right to
confront witnesses against him was not violated by the victim’s
statement made to a 911 operator identifying the defendant as the
shooter because that remark was a “dying declaration”—a common
law exception to the rule against hearsay. The Nevada Supreme
Court decided Harkins v. State on October 12, 2006.

BACKGROUND: Jerry Harkins’ stepson, Tylo, and Miles
Deriso’s son, Brandon, were friends. In August 2003, Tylo
telephoned Brandon, but Deriso answered. During their
conversation, Deriso allegedly asked Tylo to kill Brandon. Tylo told
his mother about the conversation, but neither of them called
police. Tylo’s mother did tell Susan Deriso, Brandon’s mother and
Deriso’s ex-wife, and she said she would take care of it, but she also
did not tell the police. Tylo and his mother told Harkins about
Deriso’s request that Tylo kill Brandon.

A few months after the phone call, Harkins ran into Deriso at
the grocery store. He said Deriso should stop over sometime for a
drink. Around Thanksgiving, Deriso did drop by. During the visit,
he asked Harkins for some pain pills, which Harkins had because he
had had back surgery. Harkins said he would have to think about it.

Several days later, Harkins had several family members at his
house and was drinking. Afterward, he went to his usual poker
game, where he drank some more. He came home about 12:30 at
night on December 1, 2003. He then took several prescription
medications, including Percocet, methadone, and Neurontin.
Instead of going to sleep, he decided to take some pills to Deriso.

Harkins drove toward Deriso’s house, but stopped a few blocks
away and walked the rest of the way. He knocked, Deriso let him in
and they talked. When the conversation turned to Deriso’s recent
divorce, he became angry. He said he was also mad that Tylo had
talked about Deriso’s interest in killing Brandon. Deriso allegedly
said he would have to kill Tylo. Harkins said he had heard enough
and started to leave, but said Deriso then hit him and the two
fought. Deriso slashed at Harkins with a knife, but Harkins was able
to get it away from him, shove Deriso out of the way, and leave the
house. Harkins left and walked toward his van.

By the time he got to his van, Harkins had decided that he
couldn’t leave things as they were. He got a pistol from his van,
loaded it and put on a latex glove. He then walked back toward
Deriso’s house. He thought the gun would be enough to scare
Deriso into leaving Tylo alone. Harkins said he unloaded the gun as
he walked, but that he reloaded it again without thinking. When he
got to Deriso’s door, he said he hid the gun under his shirt. He
knocked and Deriso let him in.

Harkins says that Deriso promptly attacked him. They tussled and
Harkins says he thought he felt Deriso stabbing him in the neck. As
they continued to fight, Harkins says he fell backwards, firing one shot
at Deriso. When Harkins got up, he said Deriso was gone. Harkins left
the house and put the gun in a trash can outside. A police officer sent
to the scene found Harkins walking with blood on his shirt. Harkins
was taken to Washoe Medical Center and treated for minor lacerations
on his neck, abdomen, left wrist and left forearm.

Deriso had gone to his neighbor Wayne Whitton’s house.
Whitton called 911 and the dispatcher gave Whitton advice on how
to care for Deriso until the ambulance arrived. The operator asked if
Deriso knew who shot him. Whitton relayed the question, and
Deriso said, “Jerry shot me and he was paid to do it.” Deriso lost

consciousness shortly after the ambulance arrived and died 90
minutes later. Police found a knife at the scene. They found only
Deriso’s blood on it. They also found clumps of Deriso’s hair at the
house.

At his trial for murder, Harkins moved to suppress Deriso’s
statement to the 911 operator. The trial court allowed the
statement. The jury found Harkins guilty of murder and he
appealed. He argued that admitting the 911 call violated his Sixth
Amendment right to confront witnesses against him. The Nevada
Supreme Court granted review.

ANALYSIS: To prevent defendants from being found guilty on
the basis of statements made—or allegedly made—outside the
courtroom, the Constitution’s drafters added the Confrontation
Clause to the Sixth Amendment. This clause guarantees a criminal
defendant’s right to meet his accusers in court and to cross examine
them regarding the evidence they offer against the accused. Deriso’s
statement, identifying who shot him and why, was an important piece
of the prosecution’s case establishing Harkins’s guilt. Harkins argued
that it should not have been admitted as evidence because he had no
opportunity to cross examine Deriso as to his motives and reasons for
making this statement. The trial court allowed the statement on two
bases: 1) it was a dying declaration; and 2) it was “non-testimonial.”

The 911 operators statement that Deriso said Harkins shot him was
hearsay. Except in certain exceptions, criminal courts do not allow
hearsay. An example of hearsay would be a witness saying, “I heard a
man up the street shouting that Mr. Jones shot someone.” This
statement would not be allowed as evidence against Jones unless the
man who allegedly made the statement could be brought into court so
that Jones could ask him if this is what he really said, why he said it,
and whom he meant by “someone” and “Mr. Jones.” This would allow
Jones to probe for errors of perception, bad motives for identifying
Jones, and also allow a jury to observe the witness and draw their own
conclusions as to his credibility. Here, Deriso was dead and could not
be brought into court, so Harkins sought to exclude his statement that
he was the shooter and paid to do it.

The Nevada Supreme Court said no. Although the statement was
hearsay—something a third party, the 911 dispatcher, said that
Deriso said—the statement was admissible under an exception to
the hearsay rule. Even before the Constitution was drafted, courts
had admitted “dying declarations” into evidence. These
declarations were statements made shortly before the speaker died.
The reasoning behind allowing the statements is that a person on
death’s doorstep uttering his final words has no incentive to lie.

The court also concluded, after examining U.S. Supreme Court
precedent, that Deriso’s statement was not “testimonial” in nature.
A statement is testimonial, according to the court, if a reasonable
person would believe that the statement would be available for use
at a trial. It gave as examples a statement to police given at the
station, and answers to an investigator’s questions at the scene of a
domestic dispute after the couple had been separated and one
spouse taken to a quiet room. Remarks that are non-testimonial
include a request for help under emergency circumstances. In short,
answers to questions asked to provide help in an emergency are
non-testimonial. Answers to questions designed to find out what
happened for legal purposes, made under calmer circumstances
when there is no immediate danger, are testimonial. The court
reasoned that the 911 operator’s question was designed to
determine the setting at the emergency scene—that is, whether
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responders might be entering an unsafe environment with a violent
felon in the area. Deriso’s response to this question, moments after
fleeing a shooter whose location he did not know, was not
testimonial and therefore did not trigger the Confrontation Clause.

Deriso’s statement did not come within the prevue of the
Confrontation Clause as a dying declaration. Also, it was a non-
testimonial statement. Therefore, Harkins constitutional rights
were not infringed. The Supreme Court upheld the murder
conviction.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Becker): The district court found that Deriso’s statement was a
dying declaration. We will not disturb this finding absent an abuse
of discretion. Under Nevada law, ‘a statement made by a declarant
while believing that his death was imminent is not inadmissible
under the hearsay rule if the declarant is unavailable as a witness.’
The belief by the declarant in his impending death ‘may be inferred
from circumstances such as the nature of the declarant’s wounds or
injury.’ If the declarant subjectively senses impending death
without any hope of recovery, then there is present the vibrant
requisite which the law demands to waive the solemnity of an oath
and to receive the decedent’s testimony without cross examination.

“We conclude that the district court correctly found Deriso’s

statement to be a dying declaration. When Deriso came through
Whitton’s door, he immediately asked Whitton to call 911 because
he had been shot. Whitton testified that Deriso appeared to be in
pain. When Whitton relayed the 911 dispatcher’s question to
Deriso of who shot him, Deriso was lying on the floor and he had
trouble speaking. According to Whitton, when Deriso spoke, ‘he
would come in and he would go out.’ At the time Deriso made the
statement at issue, he appeared to Whitton to be seriously injured
and in serious distress. He lost consciousness soon after the
ambulance arrived. Deriso died approximately an hour and a half
later. Based on these facts, when Deriso stated, “Jerry shot me and
he was paid to do it,” he likely believed his death was imminent.
Therefore, the statement qualifies as a dying declaration.

“Statements are nontestimonial when made in the course of
police interrogation under circumstances objectively indicating that
the primary purpose of the interrogation is to enable police
assistance to meet an ongoing emergency. They are testimonial
when the circumstances objectively indicate that there is no such
ongoing emergency, and that the primary purpose of the
interrogation is to establish or prove past events potentially
relevant to later criminal prosecution.”

6

COMMENTS & QUESTIONS
1. Who are Harkins, Tylo, Brandon and Deriso?

2. What marked the start of the trouble between these two families?

3. Did Harkins have a grudge against Deriso?

The Sixth Amendment to the U.S. Constitution guarantees the right to an accused in a criminal prosecution "to be confronted with the
witnesses against him." This means that a defendant has the right to face his accusers.

Take this example in the school setting: Bill tells Jim that Sally cheated on a math test. If Jim then tells the principal, should the
principal rely on Jim's statement to discipline Sally? Obviously, not. The principal should go to Bill and hear the accusation directly from
the accuser. And Sally should have the right to challenge Bill's accusation. To rely on Jim's statement would be relying on "hearsay"
evidence.

The hearsay rule is a rule that declares not admissible as evidence any statement other than that by the witness while testifying at the
hearing and offered into evidence to prove the truth of the matter stated. Read this rule several times. While it may sound simple it is
rather complex in its application in the law. The hearsay rule exists to help to insure the reliability of testimony given at trial. Hearsay is
inherently unreliable because it’s one person’s account of what another person said or did.

In the school example, the person who delivers the information to the principal (Jim) did not witness the alleged cheating. The chance
of this information being false is too great for the principal to accept the information as the basis for Sally's punishment. Bill who
witnessed the alleged cheating should be made to talk to the principal. Otherwise, it is hearsay. If you were the principal, would you
suspend Sally for cheating on the basis of Jim's information? Wouldn't you want to talk to Bill?

Harkins was convicted of murder on the basis that Deriso’s neighbor, Whitton, told the 911 operator that Deriso said that Harkins shot
him and was paid to do it. The operator did not hear Deriso say this. The dispatcher only heard Whitton say that Deriso said it. Harkins
argued that this was too remote to convict him of murder. He had a right to make Deriso explain what he meant by these statements in
front of a jury. Since Deriso was deceased, the allegation he made through his neighbor to the 911 operator should not be allowed to form
the basis for a murder conviction and a long prison sentence.

But the court said in this case that hearsay was OK. Because Deriso was dying, he had no incentive to lie to his neighbor about who shot
him. The court therefore allowed the statement, ruling that it was admissible as a "dying declaration" or as a non-testimonial statement.
Given the fact that Deriso was dying, the court felt that the statement was sufficiently reliable to allow as testimony. Do you think that
statements made by people that are dying are usually true? Do you think that dying declarations should be an exception to the hearsay
rule?

Harkins still did not get to confront his accuser as required by the Sixth Amendment. Is this fair? Since the jury did not get to see
Deriso make the statement and since Harkins did not have the chance to cross-examine Deriso, is this fair? How would you attack the
reliability of a dying declaration if you were Harkin's attorney?



February 2007

SUMMARY: A man who suffered a stroke made worse by the

city’s slow response time to a 911 call for help could not sue the city

for damages. In this case, the victim did not make the call himself,

and the woman who did was not a relative. No “special

relationship” existed with the city to override the general immunity

municipalities have against suit. The New York Court of Appeals

(NY’s highest court) decided Laratro v. City of New York on

December 21, 2006.

BACKGROUND: Richard Laratro suffered a stroke in his office.

His co-worker and friend, Carol Edelson, found him sitting with his

head in his hands. When he was unable to respond to her questions

as to what was wrong with him, she immediately called 911 from a

telephone a few feet away. The city operator told Edelson that “an

ambulance will be there to help you as soon as possible.”

The ambulance did not arrive until 35 minutes later. As a result

Laratro suffered additional brain damage. The delay occurred

because, when the operator transmitted the call for help to

emergency services, he told them only that someone was “sick,” not

that it was a situation needing immediate attention. Edelson

testified that had she known there would be any delay, she would

have had a private car take Laratro to the hospital.

Laratro sued the city, alleging negligence for its slow response to

Edelson’s 911 call. The trial court dismissed his complaint but the

intermediate appellate court reversed. Laratro appealed to the Court

of Appeals (New York’s highest court).

ANALYSIS: The purpose of government is to help the people in

their collective affairs. Yet government coffers are limited. For that

reason, governmental entities are generally immune from suit for

negligent delivery of services, including police, fire and emergency

medical assistance. The theory behind this immunity is that, if we

allow lawsuits and money damages, the costs of these measures

would reduce the government’s ability to meet its obligations to

community members, creating a net loss for the public.

There is an exception to the general rule of non-liability,

however. Basically, this exception arises when it is unjust to allow

negative consequences to befall a person who relies on the

government’s help. In order for this exception to apply, there must

be a “special relationship” between the injured party and the

government. New York’s rule on special relationship has four

components. An injured party must show: 1) an assumption by the

municipality, through promises or actions, of an affirmative duty to

act on behalf of the party who was injured; 2) knowledge on the part

of the municipality's agents that inaction could lead to harm; 3)

some form of direct contact between the municipality's agents and

the injured party; and 4) that party's justifiable reliance on the

municipality's affirmative undertaking.

The Court of Appeals concluded that Laratro did not satisfy this
test’s third and fourth requirements. It was Edelson who spoke with
the emergency operator, not Laratro. Therefore he could not have
relied on the city sending prompt help. Laratro argued that the city’s
contact with Edelson—Laratro’s close friend and colleague calling
from his immediate presence when he was incapacitated and unable
to place the call himself—should qualify as direct contact between
the city and Laratro. By the same reasoning, Edelson’s justifiable
reliance on the city’s taking affirmative action to help him should
constitute Laratro’s reliance for purposes of the special relationship
test. She cited New York cases finding a special relationship where
the caller was a family member, such as a parent.

The court determined that cases treating family did not apply.
Instead, a case involving an abducted woman governed the outcome
for Laratro. In that case, two strangers had witnessed a woman being
abducted by someone in a car. They reported what they had seen
and the car’s license number to a police officer, who said he would
take care of it. The officer did not follow up and the woman was
brutally assaulted and raped. The court had held in that case that
she could not recover against the city because she had not had
contact with the police and therefore could not rely on any
representation the city made to her. Laratro tried to distinguish this
case on two grounds. Instead of being a stranger like the witnesses
there, Edelson was Laratro’s close friend and colleague. She also was
in his close physical proximity, doing for him exactly what he would
have done had he been conscious—calling the city for help. The
court rejected this argument, reasoning that permitting it would
greatly expand the class of plaintiffs able to sue the city and
undermine the public purpose behind the special relationship rule.

Because Laratro did not speak with the city, and could not have
relied on what they told him, he had no special relationship to
create liability. Edelson could not stand in his shoes for purposes of
the special relationship because only family members can do that,
and she was his friend and colleague but not a relative.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Smith): “Our cases have accepted direct contact and reliance by
someone other than the plaintiff as sufficient to create a special
relationship only where the person making the contact was acting
on behalf of his or her immediate family. Thus ... we found a special
relationship where a mother had sought the help of the police to
protect her six-year-old daughter; ... we [have also] found a special
relationship where a man sought police protection for his wife and
the children who lived with him—but we rejected a claim made on
behalf of an adult child who was not a member of his household. To
hold, as plaintiff here asks, that direct contact and reliance by a
friend or a person standing nearby can create a special relationship
would unacceptably dilute the general rule of municipal non-
liability. The exception is reserved for a few, ‘special’ cases of which
this is not one.”

7

Stroke Victim Could Not Sue for Slow 911 Response



8

COMMENTS & QUESTIONS
1. Who is Carol Edelson? What did she discover?

2. Who did she talk to? What did that person tell her?

3. How long did she wait? With what result?

Government services such as police, fire and ambulance assistance are created to help the public. Not every plea for help is answered,
however; nor when it is, does help always arrive in time to prevent harm. When a private party promises to lend assistance and does not, the
person harmed by the broken promise can often sue for damages. But government, even though it exists for public good, can rarely be sued
when it lets us down. The reason for this traditional stance is that hauling government into court and holding it liable for damages disserves the
public. The government, after all, is the public—its money is public money and its responsibilities are public responsibilities. If the government
can be held liable for damages in the same way as private parties, we all will have to cover those damages through, for example, increased taxes;
and fear of liability will cause government to hesitate to perform the very tasks for which it was created. On balance, courts have decided that
this is the greater of two evils. The general rule, therefore, is no liability.

Courts and judges merely apply the law; they do not create it. That is the legislature’s job. If New York legislators disagreed with the
court’s take on the issues in this case, they would pass a law creating liability when the government does not do what it says, or does so
poorly. Yet legislators have not done so, implicitly accepting the courts’ take on municipal immunity from suit.

Do you rely on police to protect you from criminals and emergency services to send an ambulance if you fall down the stairs or get hit
by a car? Did Laratro rely on emergency services? How does the court determine that he didn’t rely on them? Can a person who is
unconscious call for help? When it is physically impossible to perform one of the required elements for the special relationship exception
to government immunity, is it fair to apply it? What if Laratro was infirm and assisted by a trained dog that had been taught to push, and
had pushed, a button to notify emergency services in this case—would this satisfy the special relationship test? What is the point of
creating police and ambulance services, and paying for them with our tax dollars, if we cannot recover damages when the government fails
to deliver in a timely fashion the very services we pay to receive? Did the court use Edelson’s friendship with Laratro against him in this
case? Could anyone have helped Laratro in this case that would have permitted him to sue the city for late ambulance services? Is 35
minutes an unacceptable delay for ambulance services? What if Laratro’s office was in downtown New York City and Edelson called at 5
pm, during rush hour? Would the city be excused then? Since we are the government and the government is us, shouldn’t we demand
from them what we would expect from one another—the very best services we can possibly provide, every time?

Do you think it is the right public policy to protect the city from suits like the one presented here? When should the city be liable?
Can you think of situations when the four point test for liability would be met to allow recovery?
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