
SUMMARY: A woman with no journalistic training, who was
not affiliated with any established newspaper, magazine or
other print or online publication, could not withhold her
sources for defamatory statements made on an internet blog
she created and shared with the public. The New Jersey
Superior Court decided Too Much Media, LLC v. Shellee Hale, on
June 30, 2009.

BACKGROUND: Defendant Shellee Hale promoted herself as
a “life coach,” someone who helps people lead better, more
productive lives. In conjunction with this work, she set up a
means for her clients to interact via webcam—that is, via
broadcast video images gathered by cameras attached to
people’s computers and sent over the internet. Once this
service was established, Hale encountered “cyber flashing,”
which she said involved unknown individuals broadcasting
naked imagery over her computer system.

Hale reported this to her internet service provider,
but was not satisfied with their efforts to eliminate the
problem. Upset at her perception that pornography is rampant
on the internet and may be furthered by unlawful activity, she
decided to investigate the porn industry surreptitiously. (She is
not a trained journalist but is a licensed private investigator.)
Posing as an aspiring entrepreneur in this field, she attended
several adult entertainment industry conventions. Hale then
created two webcam porn sites, which she named “Sexyteaser”
and “Sexyteaserguys,” apparently to further immerse herself in
the business she was investigating. She also signed up as a
registered user of at least two porn industry websites,
oprano.com and gfy.com.

In January 2008, major news media began
reporting on a security breach discovered by Two Much Media,
a company run by Charles Berebbi and John Albright. Two
Much Media makes software to track internet traffic connected
to links and banners. When someone clicks on a link or banner
from one website, TMM’s software credits that website with
that commercial activity and thus helps companies pay one
another for internet traffic they generate. Pornographic
websites are among those using TMM’s software, which is
called “NATS.” The NATS database, which was hacked, includes
customer lists and tracks users of various sites and services.

After discovering media accounts of TMM’s security
breach, Hale posted several comments on the internet. On
Oprano, which bills itself as the “Wall Street Journal of Porn,”
Hale posted the statement, “Consumer’s personal information
is fair game to every thief online. Read the 2much media Nats
depositions (not yet public but copies are out there- Charles
and John may threaten your life if you report any of the

specifics which makes me wonder.)” In other posts, Hale
alleged that Berebbi and Albright had violated the New Jersey
Identity Theft Protection Act and made a profit from the
security breach.

Albright and Berebbi sued Hale for defamation.

ANALYSIS: Plaintiffs felt that Hale had injured their
reputations and hurt their company with her allegations that
they had violated the law, threatened individuals, and profited
from illegal activity. They sued Hale and then tried to take her
deposition, a process through which parties to a lawsuit
conduct interviews to gather information that will help them
in the case.

Hale moved for a protective order from the court
that would prohibit plaintiffs from asking her about her
sources. She argued that New Jersey, the state in which
plaintiffs had sued Hale, protected her against their request
with its “shield law”. A shield law allows journalists to keep
their information sources confidential. The law “shields” the
sources.

Albright and Berebbi argued that Hale didn’t qualify
for shield law protection because she was not a news gatherer
of the type the legislature intended to protect with that
legislation. The New Jersey court agreed. Although courts in the
state have interpreted the shield law broadly, they had not
extended it to persons with no connection to a newspaper,
magazine, or other established news source. Hale had no
reporter training and had not been paid for her posts or any
other writing that the court would describe as journalistic. She
had not even called Two Much Media to ask them their side of
the story, a failing the court found to undercut her claim of
gathering or providing news. Because Hale had no news
training, no news experience, and her posts did not reflect a
journalistic approach, the court denied her the shield law’s
protection. Plaintiffs would be permitted to ask her who
provided her with the information in her web posts.

Hale also argued that plaintiffs could not show
actual monetary damages resulting from Hale’s comments and
therefore their complaint should be dismissed. Reviewing the
principles and law behind defamation claims, the court
rejected this argument. A person’s reputation has been found
so important to his or her standing in the community and
ability to conduct business that the person whose reputation is
defamed may be awarded damages without proving actual loss.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Locascio): “[New Jersey’s Shield Law] states: [A] person engaged
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on, engaged in, connected with, or employed by news media for the
purpose of gathering, procuring, transmitting, compiling, editing or
disseminating news for the general public or on whose behalf news is
so gathered, procured, transmitted, compiled, edited or disseminated
has a privilege to refuse to disclose, in any legal or quasi-legal
proceeding or before any investigative body, including, but not
limited to, any court, grand jury, petit jury, administrative agency,
the Legislature or legislative committee, or elsewhere.

“Thus, in order to secure the Shield Law’s
protections, the party seeking it must make a prima facie
showing that he or she is somehow statutorily connected with
the ‘news media,’ which is defined as: ‘[N]ewspapers,
magazines, press associations, news agencies, wire services,
radio, television or other similar printed, photographic,
mechanical or electronic means of disseminating news to the
general public.’ This court must therefore determine whether
Hale’s message board postings were similar to ‘newspapers,
magazines, press associations, news agencies, wire services,
radio or television.’

“Although New Jersey’s Shield Law is one of the
nation’s broadest, this court is unconvinced that defendant, a
private investigator with a degree in respiratory therapy, is in
any way involved with any ‘news media for the purpose of
gathering ... or disseminating news for the general public.’
Defendant has presented no credible evidence to this court
that she ever worked for any ‘newspapers, magazines, press
associations, news agencies or wire services, radio or television.’

“This court also fails to see how defendant’s
message board postings, although certainly an ‘electronic
means’ of transmission, could fall under the classification of
‘similar’ to any of the aforementioned recognized news
sources. This court acknowledges that many newspapers and
magazines now offer electronic services, and some news
services are available only through the web. Additionally,
although many of these services allow readers to comment on
the posted articles, the original article is endorsed by and, in
most cases, written by a reporter of the publication. However,
the written public comments below the articles are made by
people who need only provide a username, similar to posting
on any message board, and thus should not qualify for the
same protections as the author of the article in response to
which the comments are made. There is no fact-checking
required, no editorial review, and so little accountability for the
statements posted that it is virtually impossible to discern the
author or source of the posts. To extend the newsperson’s
privilege to such posters would mean anyone with an email
address, with no connection to any legitimate news
publication, could post anything on the internet and hide
behind the Shield Law’s protections. Certainly, this was not the
intention of the Legislature in passing the statute.

“[T]here is little evidence (other than her own self-
serving statement) that Hale actually intended to disseminate
anything newsworthy to the general public. The fact that she
never contacted Too Much Media’s representatives, to hear
their side of the story, certainly does not suggest the kind of
journalistic objectivity and credibility that courts have found
to qualify for the protections of the Shield Law. For the
foregoing reasons, including Hale’s inconsistent certifications
and sworn testimony, her contention that her posting intent
was to disseminate ‘news to the general public’ lacks credibility.

“As a general rule, a statement is defamatory if it is
false, communicated to a third person, and tends to lower the
subject’s reputation in the estimation of the community or to
deter third persons from associating with him. At common
law, reputation was valued so highly that a speaker or writer
was held liable for the publication of a false and defamatory
statement regardless of fault. Because every person was
presumed to enjoy a good reputation, a defamatory statement
was presumed to be false, and the speaker had the burden of
proving the truth of the challenged statement.

“As the law of defamation evolved, however,
exceptions to strict liability were carved out by the United
States Supreme Court. [For example, where the complaint
involves a matter of public concern, the Court requires the
plaintiff to show that the statement was made with actual
malice (rather by reason of mistake or negligence in
determining the facts). The Supreme Court has applied the
actual malice standard with respect to a public official’s
conduct as well, ruling that a plaintiff must show knowledge
by the defendant that the offending statement was false or a
reckless disregard for the statement’s being true or false.]

“New Jersey has similarly found situations which
qualify for actual-malice protection.... The rationale for this
actual-malice requirement is that the public has a compelling
‘interest in any business charged with criminal fraud, a
substantial regulatory violation, or consumer fraud that raises a
matter of legitimate public concern.’ On that basis, we
concluded that ‘[w]hen the media addresses those issues,’ the
actual-malice standard will apply, regardless of whether the
business is heavily regulated by the government.

“Hale is neither a journalist nor a member of the
media; she is a private person with unexplained motives for
her postings. She is not commercially competitive with
plaintiffs, who are not public officials, nor is the issue,
memberships in adult websites, an issue of public concern in
the same way that a teacher’s conduct around children, or
contaminated water, are matters of public concern. Thus, in
order to prove its case, plaintiff need not prove actual malice.

“One who publishes a slander that imputes to
another conduct constituting a criminal offense is subject to
liability to the other without proof of special harm if the
offense imputed is of a type which, if committed in the place
of publication, would be (a) punishable by imprisonment in a
state or federal institution, or (b) regarded by public opinion as
involving moral turpitude.

“Certainly, defendant’s allegations that plaintiffs
threatened someone’s life, and committed theft, if true, would
subject plaintiffs to both incarceration and public opinions
that plaintiffs’ conduct involves moral turpitude. Therefore
plaintiffs’ suit is actionable even ‘without proof of special
harm.’ However, allowing recovery without proof of specific
monetary damages is not limited to published slander alleging
criminal conduct; it is also applicable to such published slander
‘that ascribes to another conduct, characteristics or a condition
that would adversely affect his fitness for the proper conduct of
his lawful business, trade or profession, or of his public or
private life, whether honorary or for profit.’”
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COMMENTS & QUESTIONS

Too Much Media, LLC v. Shellee Hale
1. What does Shellee Hale do for a living?

2. What kind of education or training does she have?

3. What business are the plaintiffs in this case involved in? What did Hale do that caused the plaintiffs to sue her?
What suit did they bring?

This is a defamation case. Shellee Hale is being sued by Too Much Media for statements she made on a
blog. Generally speaking, defamation is the act of making of an untrue statement about another person, which
causes that person to suffer harm. The word defamation applies to either of two traditional means for injuring
another’s reputation. Slander is the common-law term for a spoken injury. Libel, a charge unflatteringly portrayed
individuals might bring against a newspaper, covers defamation in written form. The easy way to remember the
difference is to match up the two concepts beginning with the same letter, slander-spoken and libel-literary or
written. Whether defamation on the internet is classified as slander or libel is really irrelevant.

Typically, the elements of a cause of action for defamation include: 1. A false and defamatory statement
concerning another, 2. The unprivileged publication of the statement to a third party (that is, somebody other than
the person defamed by the statement), 3. If the defamatory matter is of public concern, fault amounting at least to
negligence on the part of the publisher, and 4. Damage to the plaintiff.

In the context of defamation law, a statement is “published” when it is made to the third party.
That term does not mean that the statement has to be in print. The important thing to remember about defamation
is that it involves untrue statements, not merely statements that are offensive. Proving that a statement is true is an
“absolute defense” to a charge that it is defamatory.

The internet has provided fertile ground for new developments in defamation law. Can a blogger be sued
for defamation? Isn’t all speech free? The simple answer to this is – no, not all speech is free. For bloggers, all
defamation legal rules apply to their posts. But there are many complications in applying them. First, many people
who post online comments, and probably those tending to make the most inflammatory and false statements, will
do so anonymously, for obvious reasons. So the first threshold is identifying the blogger making defamatory claims.
This is not the situation we have in this case. Shellee Hale freely identified herself in her blog. However, she did
attempt to thwart the suit by claiming that the New Jersey Shield Law applied to her.

What is a shield law? Statutes affording a privilege to journalists not to disclose in legal proceedings their
confidential information or sources of information obtained in their professional capacities. Journalist shield laws,
which afford news reporters the privilege to protect their sources, are controversial because the privilege must be
balanced against a variety of competing government interests. Still, most states have enacted such laws, based on
the First Amendment guarantee of Freedom of the Press. There is no federal journalist shield law, however, because
the U.S. Supreme Court has refused to interpret the First Amendment as mandating a news reporter’s privilege.

Hale represented herself to the court as a person determined to uncover wrongful activity by the adult
entertainment industry. Do you think she should have been afforded the shield law protection in this capacity? By
declining Hale’s motion to dismiss the plaintiffs’ complaint and refusing to stop them from deposing her, the court
opened the way for their suit to proceed. Do you think this was appropriate?

The pornography industry is associated with many evils in our society, from degrading women to
encouraging prostitution and exploitation of minors. If a person wants to take on this industry and expose its
misbehaviors, should courts be lenient when such a person is sued? Do you think the pornography industry should
be treated differently from other businesses?

The main issue to remember when dealing with the defamation on the internet is that people still have
their basic legal rights intact on the net. Defamation applies to the internet. Although not an issue in this case, the
internet is not as completely anonymous as the typical person may presume. If you make defamatory statement
against someone on the internet, you may be subject to a lawsuit.
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SUMMARY: A GPS device attached by Massachusetts police
to a criminal suspect’s minivan implicated privacy rights
protected by the Fourth Amendment and the Massachusetts
constitution and therefore required a warrant. The
Massachusetts Supreme Court decided Commonwealth v.
Connolly on September 17, 2009.

BACKGROUND: For more than a year, state and local
police in Massachusetts investigated Everett Connolly as a
suspected cocaine dealer. Their work included surveillance,
controlled drug purchases by multiple confidential
informants, and observation by police officers of Connolly
apparently engaging in narcotics deals in his minivan. On
August 24th and 25th, 2004, Officer Margeson of the “Cape
and Islands” drug task force made controlled purchases of
crack cocaine from Connolly.

Based on evidence gathered during this
investigation, the police sought a warrant to place a GPS
tracking device on Connolly’s minivan. That warrant was
issued on August 30, 2004. On September 7, police filed
notice with the court that they had installed the GPS device
on Connolly’s van on August 31, 2004; that the device was
in active use monitoring Connolly’s vehicle; and that they
would terminate monitoring and make their report to the
court at the end of the 15-day period the court authorized
for police use of the device. On September 8, police obtained
an arrest warrant for Connolly and a search warrant for his
minivan and its occupants. The affidavit filed with the
warrant and offering probable cause to support it included
information obtained from the GPS tracking device fitted on
August 31st.

The day after securing the arrest warrant, a police
officer guided by the GPS transmissions saw Connolly
driving his minivan in Cape Cod and arrested him. The
officers seized his van and drove it to the police station,
where a narcotics team using a trained dog searched it for
drugs. This search uncovered a large ball of crack cocaine
wrapped in electrical tape and wedged under the dashboard.
Later analysis at a laboratory established that the weight of
the cocaine ball was 124 grams—he was charged with
trafficking between 100 and 200 grams. Police also found
documents in the glove compartment in Connolly’s name. A
search of his apartment, performed pursuant to a warrant,
uncovered a large amount of cash.

At trial, Connolly was convicted of dealing
cocaine. He appealed.

ANALYSIS: Police cannot use the fact that they found
evidence of a crime to justify the search that led to it. Under
the Fourth Amendment and related state laws, a search must
be justified at its inception. Apart from unusual cases covered
by limited exceptions, a privacy intrusion by police in
pursuit of criminal evidence requires a search warrant.
Connolly argued that the police used evidence unlawfully

acquired from the GPS unit to support the arrest warrant.
Because the supporting evidence was illegal, Connolly
argued, the arrest warrant was invalid. Evidence seized with
an invalid warrant must be suppressed at trial.

The judge authorized the GPS device to be
installed and then monitored for 15 days. Connolly argued
that the correct period of effectiveness for such a warrant in
Massachusetts is 7 days. Police had evidence indicating that
Connolly visited a drug dealer in New York City to buy drugs
on a regular basis. They therefore wanted to secure an arrest
warrant when they had evidence indicating that Connolly
was returning to Massachusetts from New York. Connolly
visited New York on September 6th. GPS data indicated that
he was returning from New York on September 8th, the day
police arrested him. Because this evidence was gathered more
than 7 days after August 30th, Connolly argued that it was
secured pursuant to an invalid warrant and therefore could
not be used to obtain the arrest warrant.

In its appellate brief (the document setting forth
its arguments on appeal), the state did not take a position on
whether a warrant was required for GPS monitoring. The
appeals court read this to mean that the state did not feel
such a warrant was required. The court rejected that position,
holding that any time a GPS device is used in Massachusetts
to track a criminal suspect, police must obtain a warrant.

The court made its decision under the state
constitution, ruling that installation of a GPS device
constituted a “seizure” of the vehicle. This reasoning
followed from the details involved in using the device. Police
spent an hour secretly working on Connolly’s minivan. They
fitted the device within the engine compartment and
attached it to the van’s electrical system for ongoing power.
These activities violated two rights individuals enjoy with
respect to their private property: the right to exclusive use
and enjoyment of the property; and the right to exclude all
others from the property. Although Connolly continued to
control the van, he was not its exclusive user where police
were using it to track his whereabouts, nor was he excluding
them as would be his wish. The police, in a sense, had an
electronic hand on Connolly’s shoulder wherever he want.

Finding that police must have a warrant to track a
suspect with GPS was not a slam-dunk for Connolly,
however. In his case police had obtained a warrant. Further,
the court held that it was still valid because the correct
period of effectiveness for a GPS warrant in Massachusetts
was 15 and not 7 days as Connolly had asserted. The court
based this figure on a determination by the state legislature
that 15 days shall be the maximum lawful period for
electronic surveillance. The warrant issued on August 30 was
thus still valid at the time of Connolly’s arrest.

Three judges concurred in the result, but urged a
different analysis of the GPS warrant issue. The majority
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opinion ruled that use of a GPS unit constituted a seizure of
the suspect’s property. The concurrence opined that a better
analysis is to find GPS tracking an invasion of privacy. The
seizure aspect is comparatively minor, since the suspect
retains complete control over the vehicle to the extent of
being unable to detect that police are also using it for their
purposes. The privacy intrusion aspect is much more
significant, the concurrence reasoned, because non-stop
monitoring could easily disclose conduct the driver
reasonably expects to keep hidden from public knowledge—
such as trips to a psychiatrist, plastic surgeon, abortion
clinic, AIDS treatment center, strip club, criminal defense
attorney, by-the-hour motel, union meeting, religious hall,
or gay bar.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Cowin): “A search implicating the Fourth Amendment
occurs when an expectation of privacy that society is
prepared to consider reasonable is infringed and a seizure of
property for purposes of the Fourth Amendment occurs
when there is some meaningful interference with an
individual’s possessory interests in that property. Under the
Fourth Amendment, there is no reasonable expectation of
privacy in the publicly visible exterior of a vehicle.
Additionally, for Fourth Amendment purposes, no privacy
interest exists in the movement of a vehicle traveling on a
public roadway.

“Although the United States Supreme Court has
decided that use of a beeper (or radio transmitter) placed
inside a vehicle to track that vehicle while it is traveling on a
public road is not a search for Fourth Amendment purposes,
the Court has not yet determined whether installation of a
GPS device on a vehicle constitutes a search under the
Fourth Amendment. In its decisions on beeper tracking, the
Court has relied on the level of sophistication of the
particular electronic device, and the physical location from
which the device transmitted its signal, to determine
whether use of the device interferes with a reasonable
expectation of privacy and therefore constitutes a search.
Where the beeper at issue emitted a local signal that officers
were required to track while driving within close range of the
vehicle, the Court reasoned that it merely augmented
officers’ physical abilities and did not provide more
information than officers could have obtained by visual
surveillance. The Court indicated that other types of more
sophisticated electronic surveillance might require a different
result, and subsequently stated, in dicta, that satellite
technology that replaces rather than enhances officers’
physical abilities could constitute a search under the Fourth
Amendment. In addition, the use of data obtained from
beeper tracking constitutes a Fourth Amendment search if
the defendant has a protected privacy interest in the
location, such as the interior of a private building, from
which the beeper is signaling.

“Although they have concluded that a GPS device
permits far more sophisticated surveillance than a beeper,
and that GPS devices replace rather than enhance officers’
physical abilities, the few Federal courts to have considered
the question of GPS monitoring have generally extended the

[Supreme Court’s] reasoning [on beepers] to the use of GPS
devices. Similarly, a few State courts have concluded that use
of a GPS device on a public way is not a search under the
Fourth Amendment. At least one Federal court declined to
decide whether the use of a GPS device constitutes a search
or a seizure under the Fourth Amendment, but upheld the
use where there was a court order permitting installation of
the device and probable cause had been shown.

“A few State courts have concluded that, whatever
the extent of Fourth Amendment protection, installation of a
sophisticated electronic tracking device on a vehicle
constitutes a search requiring a warrant under their State
Constitutions. These courts have rejected the Fourth
Amendment emphasis on the location of the vehicle when
the device transmits its signal and have focused instead on
the privacy interest in being free from electronic
surveillance, and the extent to which secret electronic
surveillance by government interferes with that interest.
Courts have noted also that, despite the increasing use of
sophisticated technological devices, there has not been a
corresponding societal expectation that government
authorities will use such devices to track private citizens, and
have emphasized that, if no warrant is required, any
individual could be tracked indefinitely without suspicion of
any crime.

“While no State court has explicitly addressed the
question whether use of a GPS tracking device constitutes a
seizure, the Washington court concluded, without further
distinguishing the two subjects, that installation and use of a
GPS device was both a search and a seizure. [T]hat court
observed that Washington’s constitutional protection against
‘warrantless searches and seizures,’ like Oregon’s, ‘focuses on
the right to privacy, which is not defined by technological
advances.’

“We resolve the defendant’s claims based only on
the protection afforded by article 14 of the Massachusetts
Declaration of Rights, which, in the area of motor vehicles,
provides protection at least equal to, and at times greater
than, that provided by the Fourth Amendment. We have not
previously considered whether article 14 provides greater
protection than the Fourth Amendment in the area of GPS
tracking devices.

“We conclude that a warrant was required here
because the initial installation of the particular device clearly
constituted a seizure under article 14. The installation
required not only entry by the police into the minivan for an
hour, but also operation of the vehicle’s electrical system, in
order to attach the device to the vehicle’s power source and
to verify that it was operating properly. Moreover, operation
of the device required power from the defendant’s vehicle,
an ongoing physical intrusion.

“In addition, and apart from the installation of the
GPS device, the police use of the defendant’s minivan to
conduct GPS monitoring for their own purposes constituted
a seizure. When an electronic surveillance device is installed
in a motor vehicle, be it a beeper, radio transmitter, or GPS
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device, the government’s control and use of the defendant’s
vehicle to track its movements interferes with the
defendant’s interest in the vehicle notwithstanding that he
maintains possession of it. The owner of property has a right
to exclude it from ‘all the world,’ and the police use
‘infringes that exclusionary right.’ The interference occurs
regardless whether the device draws power from the vehicle
and regardless whether the data is transmitted to a
monitoring computer. It is a seizure not by virtue of the
technology employed, but because the police use private
property (the vehicle) to obtain information for their own
purposes.

“As stated, in gathering and using the GPS data by
means of the minivan, the police used the defendant’s
minivan for government purposes, and did so without the

defendant’s knowledge or authorization. Tracking of the GPS
data by the police constituted use and control of the
defendant’s minivan by them, and interfered with the
defendant’s right to exclude others from his vehicle.
Although the defendant was not deprived of the ability to
drive the minivan, by using the GPS device on the vehicle to
track its movements the police asserted control over it,
converting the minivan to their own use notwithstanding
the defendant’s continued possession. The continual
monitoring of the GPS data also substantially infringed on
another meaningful possessory interest in the minivan: the
defendant’s use and enjoyment of his vehicle. Accordingly,
we conclude that the monitoring and use of data from GPS
devices requires a warrant under article 14.”

COMMENTS & QUESTIONS

Commonwealth v. Connolly
1. Name one way that Everett Connolly made money.

2. From what state did he derive his product? What city?

3. What sort of vehicle did he drive? What did police do to Connolly’s vehicle?

Technology seems to evolve at an ever-accelerating rate. The law does not move with equal speed. Instead, the
breakthroughs in computer, satellite and wireless communications technology have left judges scrambling to rule on issues
the Founders of our country could not have foreseen when they drafted the Constitution and Bill of Rights. The ways in
which we can communicate, navigate, and locate ourselves and one another have changed our habits and perceptions.
There were no motorized vehicles during the Constitutional Convention. The notion of “seizing” a machine that could
move us without horses by fitting it with a device that could tell others, miles away, where it was located and where it was
going, would not only have been strange in the 1700s, but incomprehensible. In our futuristic times, courts and legislators,
scholars and the public must have a dialogue to establish the bounds of fair governance. Cases like these are early
utterances in that discussion.

Tailing someone over the public roadways does not require a search warrant. Because the police can see a person
and observe her clothing, physical condition and movements, this type of surveillance reveals personal information. GPS
tracking reveals only coordinates on a map, not actual, observed physical characteristics. Why would a court require a
search warrant for the latter situation and not the former?

How long did the court authorize police to monitor the GPS device in Connolly’s vehicle? Is that when the device
would wear out or run out of power? Are you comfortable empowering police to place monitoring devices capable of
exceeding the lawful warrant permitting them?

If the defense department gave police a satellite powerful enough to view all of a vehicle’s movements, would that
raise a privacy issue? Would it require a warrant? Is a satellite more like GPS or like someone tailing a suspect in person?

Google Earth includes satellite photography of much of street level America. Did the Google company violate
people’s privacy when it created this service? Should Google have gotten permission for each town or home they captured
on video? Did Google invade privacy?

The court mentions the fact that most people carry cell phones today and that wireless broadcasting technology
can be used to find the location of a cell phone, generally, in a manner similar to GPS. Would police tracking via your cell
phone require a warrant? Is this true even if they do not listen to your calls?

If technological evolution creates ways for us to track one another wholly independent of law enforcement and its
efforts, does it makes sense for courts to step in and say the technology can’t be used to track criminals? If the Founders
could not have foreseen the technology, what is a court’s basis for saying no?

How much privacy do you expect as technology develops?
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SUMMARY: A juror who stated his view that the justice
system did not treat people of color fairly was permissibly
removed from the jury pool for a murder trial. The
Minnesota Supreme Court decided State v. Martin on October
8, 2009.

BACKGROUND: On May 3, 2006, police responded to
reports of a shooting in North Minneapolis, Minnesota. By
that time, Christopher Lynch had been taken to the hospital
and pronounced dead from about a dozen gunshot wounds.
Officers investigating the crime were directed to three
suspects: Lamonte Martin, Cornelius Jackson, and Jonard
McDaniel. Evidence indicated that they chased Lynch and
his cousin, Jermain Mack-Lynch. Mack-Lynch got away but
the pursuers shot and killed Lynch.

Martin and the other two suspects were indicted
for first-degree murder. During “voir dire,” lawyers for both
sides interviewed potential jury members. The prosecution
exercised a “peremptory challenge,” seeking to remove
potential juror “43” from the jury pool. Like Martin,
potential juror 43 was African American. Martin objected to
43’s removal, arguing that it was impermissibly based on
race. The trial court heard from both parties on the matter
and determined that the challenge was lawful.

Martin was convicted of first-degree premeditated
murder and sentenced to life in prison without possibility of
release. He appealed, based in part on the removal of
potential juror 43.

ANALYSIS: The Constitution’s Sixth Amendment
guarantees that, “In all criminal prosecutions, the accused
shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime
shall have been committed....” To Martin, the jury could not
be impartial if persons of his race were excluded on that
basis. Striking a potential juror solely on the basis of race
violates the Equal Protection Clause. The court’s decision
turned on what, specifically, formed the basis for the citizen
identified as potential juror 43 to be disqualified from
serving on Martin’s jury.

Juror 43 was the first black member of the
potential jury pool to be interviewed. The juror
questionnaire, which candidates had completed beforehand,
included the question, “Do African Americans/minorities
receive the same treatment as nonminorities?” When the
court asked juror 43 about this question, he said he
questioned whether people of color are being treated equally
and whether punishment or time to be served were fair. He
said he believed that people of color receive harsher
punishments and may not be treated equally. Juror 43 added,
however, that his concerns would not affect his ability to be
a fair and impartial juror. During questioning, he also
mentioned that he had a cousin who may have been
wrongfully convicted of a crime, and that he worked with
victim Lynch’s uncle.

The prosecution exercised a “peremptory

challenge” to remove juror 43 from the jury pool and the
defense objected. The prosecutor said that the juror was
struck because he did not feel that the criminal justice
system treated minorities fairly. He believed that persons of
color receive harsher punishment, his relatives believed that
his cousin was wrongfully convicted of a crime, and the
victim’s aunt had told the prosecutor that Juror 43 ‘might
not be a good person for the case.’ The district court denied
the challenge, stating that the prosecution had failed to
articulate a race-neutral explanation for striking the juror.

The prosecution then questioned potential juror 43.
The juror testified that his cousin’s conviction involved a
dispute between his cousin and his cousin’s girlfriend over
who was responsible for injuries suffered by his cousin’s
child. Based on the opinion of his relatives, he concluded
that it was possible his cousin was wrongfully convicted.
Also, he had conversations with undisclosed people who said
that minorities are incarcerated for a longer length of time
for certain crimes than nonminorities. He stated, “Am I
taking it as a fact? No. But it is something that stays in my
mind.”

The prosecutor then renewed his peremptory
challenge. This time, the district court sustained the
challenge. The Minnesota Supreme Court upheld the
decision, ruling that juror 43’s belief that a cousin had been
wrongfully convicted and his work connection to the victim,
formed independent, family-based grounds for the challenge
that were race-neutral and constitutional.

Two justices dissented. They opined that juror
43’s belief that his cousin had been wrongfully convicted
was race-based—an elaboration of the potential juror’s belief
that people of color are not treated fairly or equally. If the
challenged belief was race-based, then the challenge was too,
in violation of equal protection. The fact that juror 43
worked with the victim’s uncle was at best irrelevant to the
state’s goal of convicting the victim’s killer, and did not show
bias against the state’s position.

EXCERPTS FROM THE MAJORITY OPINION (By
Justice Dietzen): “Peremptory challenges allow a party to
strike a prospective juror that the party believes will be less
fair than some others and, by this process, to select as final
jurors the persons they believe will be most fair. We use a
three-step framework (developed by the U.S. Supreme Court
in Batson v. Kentucky) for determining whether a peremptory
challenge is motivated by racial discrimination:

“(1) the defendant must make a prima facie
showing that the prosecutor executed a peremptory
challenge on the basis of race; (2) the burden then shifts to
the prosecution to articulate a race-neutral explanation for
striking the juror in question; and (3) the district court must
determine whether the defendant has carried the burden of
proving purposeful discrimination.

“Because the existence of racial discrimination in
the exercise of a peremptory strike is a factual determination,

Juror Properly Excluded for Racial Views
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we give great deference to the district court’s ruling and will
not reverse unless it is clearly erroneous. We afford great
deference because the record may not reflect all of the
relevant circumstances that the court may consider.

“On appeal, Martin makes two arguments. First, Martin
argues that the district court should be alert for a
prosecutor’s subconscious, implicit bias, in addition to the
more obvious and explicit purposeful discrimination. Martin
does not cite to any cases that support his argument that the
district court should look to implicit, in addition to explicit,
bias in Batson challenges, nor does he detail how a court
should investigate implicit bias Our case law under Batson is
well established. We see no reason to extend existing law to
include ‘implicit bias.’ Second, Martin argues that by
allowing prosecutors to strike potential jurors when they
have doubts about the fairness of the judicial system towards
minorities, potential minority jurors will be
disproportionately affected.

“In State v. McRae, we considered whether the
prosecutor had articulated a facially valid basis supported by
the record for peremptorily excluding the only black juror
on the jury venire panel. According to the prosecutor, the
juror was excluded, in part, due to her responses that she
could not be impartial because of her feelings about the
criminal justice system. We observed that the exaggeration
by the prosecutor in making this explanation was
‘troubling.’ The prosecutor’s questions about the fairness of
the system to minorities had not been asked of any other
juror to that point, and when first asked if the system is fair,
the juror responded that the system is generally fair. The
prosecutor pressed the juror to find fault with the system,
but she never stated the system is unfair.

“We also questioned whether another of the prosecutor’s
reasons for striking the juror was race neutral. The prosecutor
said he struck the African-American juror because ‘he
believed she might refuse to find defendant guilty simply
because defendant was also a black person.’

“Batson expressly forbids this type of reasoning to
enter into the jury selection process. The prosecutor may not
rebut the defendant’s prima facie case of discrimination by
stating merely that he challenged jurors of the defendant’s
race on the assumption—or his intuitive judgment—that
they would be partial to the defendant because of their
shared races.

“Unlike McRae, the district court in this case
followed the Batson analysis. Before voir dire, all jurors were
asked the same questions in the juror questionnaire about
their opinions of the criminal justice system and any
concerns about how that system treats people of color. Based
on its review of Batson, the district court concluded that the
prosecutor articulated a race-neutral explanation for striking
the juror in question, and that Martin failed to carry his
burden of proving purposeful discrimination. The court
supported its conclusions with findings that the responses of
Juror 43 about the fairness of the criminal justice system
toward African Americans and his cousin’s conviction were
not ‘forthcoming.’ The district court noted that Juror 43 did

not provide specific reasons or facts underlying his views on
these subjects. And the district court expressed concern that
Juror 43 believed that his cousin may have been wrongfully
convicted, and the juror worked with the victim’s uncle. On
this record, we cannot say that the findings of the district
court are clearly erroneous.

“We have consistently held that a family
member’s involvement with the legal system is a legitimate
race-neutral reason for the State to exercise a peremptory
challenge. Here, the juror’s belief that his cousin may have
been wrongfully convicted and the fact that the juror
worked with the victim’s uncle were race-neutral reasons for
excluding the juror.”

EXCERPTS FROM THE DISSENT (By Justices Page
and Anderson): “[As supported by the Minnesota Supreme
Court Task Force on Racial Bias in the Judicial System,] we
have recognized that minority citizens perceive that the
court system is biased against them. The perception is also
shared by professionals in the court. More than 75% of the
attorneys, judges, and probation officers that responded to
the study’s survey felt that bias against people of color exists
in the court system. Nearly 90% said bias is subtle and hard
to detect. Further, the study found that people of color often
choose not to go to trial because of the perception that they
will not receive a fair trial and that people of color do have
significantly higher incarceration rates.

“[I]in reaching the conclusion that the strike of
Juror 43 was race-neutral, the court ignores the fact that all
prospective jurors who expressed concern about the justice
system’s fairness were not treated equally. Juror 14, a white
woman, initially responded to the question on the Juror
Questionnaire that asked if she had ‘any specific concerns or
complaints about the criminal justice system as it relates to
its treatment of persons of color’ by indicating, ‘Yes.’ At some
point, Juror 14 crossed out the ‘Yes’ response, changed her
answer to ‘No,’ and wrote, ‘I do not have any specific
concerns, but I do think it is biased against people of color.’
Juror 14 was seated and served on the jury. Despite this fact,
the court concludes that the exclusion of Juror 43 was
proper.

“The court also asserts that Juror 43 was
eliminated on a race-neutral basis because he worked with
the victim’s uncle. But this limited contact, if anything,
would favor the State, and therefore [raises the question of]
why the prosecutor objected. Further, the victim’s aunt
notified the court that she may have worked with Juror 64.
When questioned, Juror 64 stated that she had worked at the
same place two years earlier and that there was a possibility
that she would be transferred there again. The prosecutor did
not object, and Juror 64 served on the jury panel.

“Because the State has not shown a race-neutral
basis for excluding Juror 43, the district court erred when it
concluded that Martin did not meet his burden to prove that
Juror 43 was stricken on the basis of intentional
discrimination.”
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COMMENTS & QUESTIONS

State v. Martin
1. Why was Lamonte Martin before the court?

2. How did potential juror 43 enter into the court’s discussion?

3. Was Martin related to this potential juror?

Just what does the Sixth Amendment guarantee of an “impartial jury” mean? There are two basic initial
requirements for the selection of an impartial jury. First, the selection of the potential jurors must be from a representative
cross section of the community. Second, there must be an assurance that the actual jurors chosen are unbiased and are
willing to decide the case on the basis of the evidence presented. How do you try to insure this and what criteria should
be used to exclude potential jurors that might have some unacceptable bias? Voir dire is the questioning process used to
examine jurors to determine whether they are qualified to sit on a jury. The function of voir dire is to allow the defense
and prosecution to inquire into possible grounds for bias or prejudice that any potential jurors might have. After voir dire,
both the prosecution and the defense may exclude jurors “for cause”. Examples of cause would be where a person said
they were a relative of the defendant, they personally knew a victim or they simply said they could not render a fair
verdict given the subject matter of the case. In addition to excluding someone for cause, each side is given a set number of
“peremptory” challenges. Peremptory challenges can be used for any reason. Maybe you just don’t like the way a potential
juror dresses or looks. However, you are not allowed to base peremptory challenges on race. There must be some race
neutral reason. How would you insure an “impartial jury”?

Would a jury with no African American jurors sitting on a murder trial of an African American defendant
appear fair? Could it, in fact, be fair? Would an all-white jury be “impartial” to a black defendant? What if the prosecutor
were black? Would an all black jury be “impartial” to a white defendant? Would the race of the victim be a factor? Could
a man accused of assaulting a woman receive a fair trial from an all-woman jury? Could a Muslim defendant receive a fair
trial from a jury composed only of jurors who identified themselves as Christian? Should there be a requirement for racial,
religious or gender makeup for a jury?

When a person becomes a juror sworn to uphold the law, and hears evidence tending to show or not show that
the accused ended another’s life, do you believe that the juror’s personal characteristics weigh heavily in his or her ability
to make a fair decision? Could you cast a guilty vote if overwhelming evidence showed someone of your race was a
murderer? What if the accused was a neighbor? A member of your family? Your best friend? How would you perform as a
juror?

In addition to his juror argument, Martin also claimed that life imprisonment without possibility of release
violated the Eighth Amendment’s ban on cruel and unusual punishment because he was only 17 at the time of the crime.
Martin argued that states were moving away from extreme punishment for juveniles, rather than toward it. The cases he
cited, however, dealt with the death penalty for minors and not life without release (or parole). The court recited evidence
that nearly 2,500 convicted minors were serving sentences of life without release in the U.S. Martin also cited Minnesota
cases overturning life without release for minors as unconstitutional under the state constitution. All of those cases
involved minors under 16, however, and Martin had been two weeks short of his 18th birthday at the time of the
shooting. The court therefore dismissed this argument. Do you think minors should be sentenced to life in prison?
Shouldn’t such a young person be given a second chance? Is there a proper age minimum for a life sentence? The U.S.
Supreme Court will be dealing with this issue early next year.
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SUMMARY: As part of his sentence, a man convicted of
child pornography crimes could be banned from viewing
sexually explicit material and from owning or using a
computer connected to the internet, without violating his
First Amendment rights. The United States Court of Alleals
for the Third Circuit decided United States v. Thielemann on
May 20, 2009.

BACKGROUND: Paul Thielemann transmitted a
pornographic image of a child over his America Online email
service. America Online detected the transmission and
contacted the Delaware police. The police obtained a search
warrant, entered Thielemann’s home and seized his
computer. On it, they found hundreds of pornographic
images of children. They also discovered computer chat logs
documenting conversations Thielemann had with
Christopher Phillips.

The conversations showed that Thielemann had
prompted Phillips to engage in sexual activity with an eight-
year-old child and to make this activity visible to
Thielemann over Phillips’s webcam. He also encouraged
Phillips to position the child so that she could see
Thielemann’s genitals transmitted via Thielemann’s webcam
to Phillips’s computer. (Police got a warrant, arrested Phillips
and seized his computer, too.) Additional evidence suggested
further crimes involving Thielemann and sexual abuse of
children.

Thielemann was convicted of child-pornography
offenses and sentenced to 240 months in prison. The court
also imposed 10 years of supervised release including two
special conditions. They prohibited him from owning or
using a personal computer connected to the internet
anywhere, including at work, without prior written approval
of the Probation Office. The second condition banned
Thielemann from possessing or viewing any materials,
including pictures, photographs, books, writings, drawings or
video games depicting and/or describing sexually explicit
conduct.

Thielemann appealed.

ANALYSIS: The First Amendment protects not only our
ability to create writing and images, but also to own and to
view such materials. Government can infringe on these
rights only under narrow circumstances. Thielemann argued
that the special conditions imposed upon him after release
were too strict to survive constitutional review. He cited cases
in which appellate courts had overruled broad restrictions on
the types of materials an adult could view or read.

The Third Circuit dismissed Thielemann’s
challenge of the explicit-materials restriction. This was not a
case where the court felt Thielemann viewing provative
imagery or writing involving adults was safe for him or the
community. Thielemann’s deviant sexual appetite combined
both adult and child sexuality. Allowing him access only to

adult explicit materials could easily inspire him to pursue
repeat offenses of the type that involved Phillips. Banning
Thielemann from sexual materials of any kind was a
legitimate means of protecting the public and helping him
to rehabilitate.

Denying him internet access advanced the same
goals. Thielemann had used the internet to commit the
crimes of which he was convicted. Depriving him of the
opportunity to use it again for those purposes, for ten years
following his release from prison, was another permissible
means of protecting the public, deterring him from future
crimes, and helping him to redirect his thoughts toward
socially permissible activities.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Garth): “District courts may impose special conditions of
supervised release, but such conditions must involve no
greater deprivation of liberty than is reasonably necessary to
deter future crime, protect the public, and rehabilitate the
defendant. Thielemann registered no objection to the
conditions in the District Court. We accordingly review for
plain error.

“District courts generally must make factual findings
to justify special terms of supervised release. If a court does
not explain its reasons, we may nevertheless affirm the
condition if we can ‘ascertain any viable basis for the . . .
restriction in the record before the District Court . . . on our
own.’ While the District Court did not specifically explain its
rationale in barring Thielemann from sexually explicit
materials, the record clearly shows that the District Court’s
purpose was to rehabilitate Thielemann, to protect children,
and to deter future criminal activity.

“We have held that District Courts could, perfectly
consonant with the Constitution, restrict a defendant’s
access to sexually oriented materials if, like any other
restriction, the term had a clear nexus to the goals of
supervised release. However, there are First Amendment
implications for a ban that extends to explicit material
involving adults.... It is evident that the District Court’s
restriction in this case would protect children from the
predatory conduct of Thielemann and thus could contribute
to Thielemann’s rehabilitation.

“In [United States v. Loy], we rejected a condition that
prohibited Loy from possessing pornography. Loy had
pleaded guilty to receipt of child pornography. His terms of
supervised release included a provision prohibiting him from
possessing all forms of pornography, including legal adult
pornography. We noted that restrictions on sexual materials
were generally permissible because almost any restriction
upon sexually explicit material may well aid in rehabilitation
and protection of the public. Only in the exceptional case,
where a ban could apply to any art form that employs
nudity, will a defendant’s exercise of First Amendment rights
be unconstitutionally circumscribed or chilled.

Criminal Banned From Using Internet



“However, after discussing the mercurial meaning of
the term pornography, we held that the provision was (1)
overly broad and violated the First Amendment because it
might apply to a wide swath of work ranging from serious art
to ubiquitous advertising, and that it was (2)
unconstitutionally vague because its breadth is unclear.

“Nonetheless, we suggested that the Constitution
would not forbid a more tightly defined restriction on legal,
adult pornography, perhaps one that . . . borrowed
applicable language from the federal statutory definition of
child pornography. Several years later, the District Court in
[United States v. Voelker] took heed of our suggestion and
handed down just such a reformulated restriction relying on
[the statutory definition].

“In Voelker we overturned a lifetime ban on Voelker’s
access to sexually explicit material. Voelker had pleaded
guilty to possession of child pornography after he was
caught briefly exposing his three-year-old daughter’s
buttocks over web cam, and later admitted to downloading
pornographic images of children. The District Court imposed
a lifelong term of supervised release which, inter alia,
prohibited Voelker from possessing any materials . . .
depicting and/or describing sexually explicit conduct.
Voelker argued that the condition violated the First
Amendment and involved a greater deprivation of liberty
than is reasonably necessary to deter future criminal conduct
and protect the public.

“We held in Voelker that a nexus between the
restriction and the goals of supervised release was absent. In
particular, we explained that nothing on th[e] record
suggests that sexually explicit material involving only adults
contributed in any way to Voelker’s offense, nor is there any
reason to believe that viewing such material would cause
Voelker to reoffend.

“We do not read our precedents as foreclosing the
use of conditions banning access to sexually explicit adult
materials, particularly when children are victims and are
victimized sexually by adults as a means to gratify adult
desires.... Whatever may be the parameters of pornography,
the present record transcends the characterization of mere
pornography. Here, the record reveals explicit child
exploitation and victimization by Thielemann....

“Unlike in Voelker, there is overwhelming
evidence in this record to conclude that Thielemann’s
exposure to sexual material, albeit involving only adults, will
contribute to future offenses by Thielemann. As we held in
Loy, almost any restriction upon sexually explicit material
may well aid in rehabilitation and protection of the public.
Here, a reading of the chats reveals that restricting
Thielemann’s access to adult sexually explicit material will
undoubtedly aid in rehabilitation and protection of the
public.

“[B]anning Thielemann from adult sexually
explicit material would be an additional deterrent to
Thielemann’s sexual arousal and sexual excitement, as it
would preclude him from including children in his future

sexual experiences. Otherwise, exposure to adult sexually
explicit material might very well lead Thielemann to
encourage his male associates either to initiate or to continue
their abuse of children. In identifying this nexus between
restriction and goals as required by Voelker, the Government
expressed its fears, which we share.

“We hold that there is a significant nexus between
restricting Thielemann from access to adult sexually explicit
material and the goals of supervised release, and that the
restriction here is not overbroad or vague considering the
content of the instant record. As such, First Amendment
implications are not involved. The balancing protocol
required by Voelker tilts heavily in favor of protection of the
public and children when we consider this record of inciting
to child abuse. We are fully satisfied that the very unusual
situation presented in this case thoroughly predominates
over the First Amendment concerns raised in Loy.

“Thielemann can own or use a personal computer as
long as it is not connected to the internet; thus he is allowed
to use word processing programs and other benign software.
Further, he may seek permission from the Probation Office to
use the internet during the term of his ten-year restriction,
which is a far cry from the unyielding lifetime restriction in
Voelker. The parameters of the computer restriction in this
case are far less troubling than those in Voelker. Moreover,
the restriction is not disproportionate when viewed in the
context of Thielemann’s conduct. Thielemann did more
than simply trade child pornography; he utilized internet
communication technologies to facilitate, entice, and
encourage the real-time molestation of a child.

“The restriction on computer and internet use
therefore shares a nexus to the goals of deterrence and
protection of the public, and does not involve a greater
deprivation of liberty than is necessary in this case. There
was no plain error.”
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COMMENTS & QUESTIONS

United States v. Thielemann
1. How did police become aware of Paul Thielemann?

2. What did they do when they learned about him?

3. What connection did Thielemann have to Christopher Phillips?

The notion that the First Amendment protects the right to create or to view material of any kind on any subject
is false. The difference between what is protected and what is not turns on the effect of the communications on other
people’s rights. Speech that merely offends others is protected—indeed, the First Amendment was passed in large part to
prohibit government from banning speech critical of, and offensive to, government leaders. Expressive materials that
inspire physical harm, however—like child pornography, which requires the mistreatment of children for its production—
are not protected. Children’s right to be free from harm outweighs any person’s interest in creating expressive materials
based on child exploitation. Likewise, speech that is defamatory, terroristic, or treasonous does not have Constitutional
protection. The difficulty for the courts is in defining what materials cross, and do not cross, constitutional boundaries.

This decision is legally significant because it helps to answer the question as to how far judges can go in crafting
the “conditions of release” that restrict a criminal defendant’s behavior in the period just after a prison term. In a prior
decision, the 3rd Circuit overturned a lifetime ban on using computers or barring a defendant from possessing all forms of
pornography, including legal adult pornography. The court found those conditions too harsh. But the court did not feel
the same about a ten-year ban on viewing the sexually explicit materials and a ten-year ban on internet usage. The court
found that Thielemann’s conduct justified such restrictions. The court found no First Amendment violation.

Do you think that the court was too harsh in its restrictions on Thielemann? How do you define “sexually
explicit” materials? Some very popular magazines like People, Cosmopolitan, Vogue or GQ might have articles that some
might consider sexually explicit. Or does the restriction just apply to pornographic material? You decides what is
pornographic?

What about the restriction on the use of the internet? How is someone to survive in this world without
internet access? Isn’t a ban on internet usage the functional equivalent of prohibiting of prohibiting Thielemann from
ever possessing any books or magazines for ten years? How is Thielemann ever supposed to get employment with this
restriction?

Was the internet restriction justified given Thielemann’s conduct? Was there a sufficient nexus between the
goals of protecting society? Was this deprivation of liberty necessary in this case?

In this case, AOL detected the transmission of pornography and contacted the police. Should internet providers
be allowed to, or should they be prohibited from, monitoring their customers’ emails for possible child pornography?
Should they be required to do so? What are the social risks and benefits with each approach? Do you have an expectation
of privacy in the materials you send over the internet? Should the government be allowed to monitor any and all internet
transmissions to try to detect criminal activity?


