
SUMMARY: The children of a divorcing couple could not
themselves become parties to their parents’ divorce for the purpose
of influencing the court’s custody decision. The court concluded that
a Guardian ad litem had adequately considered the children’s
interests and that New Hampshire law offered no basis for them to
intervene. The Supreme Court of New Hampshire decided In re
Stapleford on September 28, 2007.

BACKGROUND: After twelve years of marriage, Richard and
Cheryl Stapleford filed for divorce. The court appointed a guardian
ad litem (GAL) to represent the interests of the couple’s two minor
children. The court later entered a temporary order awarding Cheryl
primary physical custody of both kids. The GAL later submitted a
recommendation that the children live primarily with their mother
in Milford, New Hampshire.

At his attorney’s recommendation, Richard hired another
attorney to represent his children. That attorney, Kevin Buchholz,
filed a motion to modify the court’s temporary order. Because the
Stapleford children were not themselves parties to the case, the court
denied the order. Buchholz then filed a motion to intervene on the
children’s behalf.

At a hearing on the motion to intervene, Buchholz argued that
due process and New Hampshire statutes provided a right for the
children to be heard when a guardian ad litem makes a
recommendation contrary to the children’s interests. Buchholz
explained in his motion that the children preferred to live with their
father in Chester, New Hampshire, because they had lived in that
town their whole lives, their grandparents lived nearby and were ill,
and the children wanted to be close to their grandparents. The
guardian ad litem opposed intervention, telling the court that it
would unduly empower the children, encourage them to violate
rules, make parenting harder, and otherwise confuse the children.

The family court denied the motion to intervene and Buchholz
appealed on the children’s behalf. The New Hampshire Supreme
Court granted review.

ANALYSIS: The children (through Buchholz) first argued that a
state statute addressing minors’ interests permitted them to
intervene in this dispute to express their wishes. That statute
provides that “if a court finds by clear and convincing evidence that
a minor child is of sufficient maturity to make a sound judgment,
the court may give substantial weight to the preference of the
mature minor child as to the determination of parental rights and
responsibilities.” The Supreme Court of New Hampshire noted that
this statute does not mention intervention and the court was
unwilling to add the term on its own. Because the court believed
that the guardian ad litem had adequately considered and presented
the children’s interests in the custody recommendation, this statute
required nothing more.

A different statutory provision covers the right to intervene. This
law requires the intervenor to have a direct and apparent interest in
the case that would suffer or be sacrificed absent intervention. The
court reasoned that children’s interests are already represented
through the guardian ad litem.

Finally the children argued that keeping them from participating
in the trial personally violated their due process rights—specifically
their liberty interest in a favorable custody arrangement. The court
set forth the three elements it must consider in a due-process
challenge: 1) the private interest at issue; 2) the risk in the current
procedures of a wrongful deprivation of the children’s liberty
interest; and 3) the government’s interest in the process. The court
determined that the children did have an interest in the outcome of
divorce proceedings, but that the risk of an erroneous deprivation of
their interests was low because the procedure protected them with a
guardian ad litem. Finally, the court determined that the state’s
interest was strong because it is charged with looking after children’s
best interests.

The court therefore concluded that the current process for
assessing and protecting children’s rights in divorce proceedings was
adequate and denied their attorney’s request to intervene as a party
to the dispute on their behalf.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Hicks): “The children argue that RSA 461-A:6, II creates a statutory
right to intervene for mature minors. The statute states, in pertinent
part, that ‘[i]f the court finds by clear and convincing evidence that
a minor child is of sufficient maturity to make a sound judgment,
the court may give substantial weight to the preference of the
mature minor child as to the determination of parental rights and
responsibilities.’ When construing a statute, we examine its
language, ascribing the plain and ordinary meaning to the words
used by the legislature. We can neither ignore the plain language of
the legislation nor add words which the lawmakers did not see fit to
include. Here, RSA 461-A:6, II does not address intervention at all,
and we will not add those words to the statute. Accordingly, the
statute does not create a right for mature minors to intervene in
their parents’ divorce proceedings.

We next address the children’s claim that the court committed an
unsustainable exercise of discretion in failing to apply our customary
intervention test and denying intervention. The children point to
the traditional intervention test, which provides: ‘A person who
seeks to intervene in a case must have a right involved in the trial
and his interest must be direct and apparent; such as would suffer if
not indeed be sacrificed were the court to deny the privilege.’

“In New Hampshire, this standard has never been applied to
children seeking to intervene in their parents’ divorce. The children
arguably have a right and interest involved in the outcome of the
divorce, most notably regarding the issue of custody. However, the
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children are minors, maturity notwithstanding, and minors do not
have the same legal rights as do adults in the legal system. This is
why the law provides for representation of a minor’s interests
through a GAL. The traditional intervention test, therefore, cannot be
applied to the minors in this case to allow them to intervene in their
parents’ divorce. Accordingly, we cannot say that the trial court
committed an unsustainable exercise of discretion in failing to apply
the traditional intervention test....

“We find that the children’s interests are well protected by the
existing process. ‘The [GAL] is already an advocate for the best
interest of the children in all of its complex dimensions.’ RSA 461-
A:16 ensures that the GAL conducts a detailed investigation and
advocates for the children’s best interests. The court need not accept
the GAL’s recommendation, and the court may agree or disagree with
a minor’s wishes. Poorly performing GALs are subject to fines and
disciplinary action under RSA 461-A:16, VI(c), (d). Further, the
adversarial nature of a divorce proceeding provides an effective check
and balance system. A parent who opposes the GAL’s
recommendation will likely expose any mistakes made by the GAL,
through cross-examination or otherwise.

“Finally, we examine the State’s interest, including the function
involved and the fiscal and administrative burdens that intervention
by the children would entail. In divorce proceedings, the State’s
primary interest is ‘the best interests of the child.’ As discussed above,
we find that the best interests of the children are well-protected by
the current system. Additionally, we agree with Miller that ‘[d]ivorce
litigation would be complicated exponentially by the involvement of
children as parties.’ If children were allowed to intervene, they could
participate in discovery, depose and cross-examine witnesses, and
appeal the court’s ruling. Should siblings disagree among themselves,
they could each hire their own attorney to advocate for their
individual preferences. We need not further detail the chaos that
would ensue if we were to hold that every mature minor has a due
process right to intervene in their parents’ divorce litigation.

“Accordingly, after weighing the above factors, we hold that the
children have no due process right to intervene in their parents’
divorce. Because the State Constitution is at least as protective of
individual liberties in these circumstances as the Federal
Constitution, we reach the same result under the Federal
Constitution.”
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COMMENTS & QUESTIONS

1. What does the court’s abbreviation GAL stand for?

2. What is this person’s job?

3. Did the GAL and the children agree in this case?

4. Why did the children want to live in Chester, New Hampshire?

Children present difficult legal issues. Persons who are competent may use the courts to advance their legal claims. Traditionally
children have been excluded from this right because they are deemed too youthful and inexperienced to know their own best interests.
Instead, adults are charged with determining what is best for minors. Yet adults are not necessarily truthful and selfless, so this approach
can lead to children suffering from their inability to pursue their own rights in court. Guardians ad litem are court-appointed adults who
serve the interests of incompetent persons, including children. (The word incompetent is used as a legal term. It does not refer to mental
competency. Rather, it refers to a party’s ability to appropriately represent their interests.)

Because women carry the baby to term and are typically the primary caregivers, mothers have been historically favored as custodial
parents over fathers when couples divorce. Fathers have argued that this default reasoning violates their rights under the Equal Protection
Clause, yet even when fathers win legal attacks on gender-biased laws, the assumptions underlying them can be hard to overcome. In this
case, the guardian ad litem favored custody with the mother against the children’s wishes. The court’s opinion does not elaborate on the
bases for that recommendation. What could be some of the facts leading to this conclusion that are not stated in the opinion?

Does a five-year old know what is best for him/her? What about a child of ten? The children at the time this case was decided were
thirteen and fifteen. Can a court-appointed guardian know better than a teenage child what he or she wants? Should the determination be
made on what the child “wants” or on what is in the child’s best interest?

Presumably an adult guardian ad litem has more education than a minor. Is knowledge or experience a good substitute for what
children say they want? If the children here were excellent students, hard workers, well behaved and emotionally stable, should that count
for anything? Is that sort of child no better at determining what is best than children who have criminal histories, bad grades, and lots of
problems at school?

Why did the father hire a separate lawyer for the children instead of using his own lawyer? The court accepts the guardian ad litem’s
recommendation. Even if the court ignores what the children say themselves, is it just to ignore the arguments a trained and experienced
family lawyer makes on the kids’ behalf?

Should the lawyer’s opinion to have the children live with their father get the same weight as the opinion of to the guardian ad litem?
Does the fact that the father is paying the attorney fees for the lawyer have any affect on your answer? Who is the attorney really
representing – the children or the one who is paying the bill? Should the children have been permitted to live with their father? What
additional facts would you need to know to make this determination?

Do you think that children should be actual parties in a divorce proceeding?
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SUMMARY: When a fellow student identified a thirteen-year-
old girl as the provider of unauthorized prescription drugs to
classmates, school officials did not violate her Fourth Amendment
rights when they searched her, including looking into her bra and
underwear. The United States Court of Appeals for the Ninth Circuit
decided Redding v. Safford Unified School District on September
21, 2007.

BACKGROUND: Safford Middle School in Arizona adopted a
policy prohibiting possession or sale of illegal controlled substances,
alcohol, and unauthorized prescription drugs on school property.

In August 2003, the school held a dance at the beginning of the
school year. A small group of students seemed very rowdy at the
dance, including Savana Reading and her friend Marissa.

In October of that year, a student named Jordan appeared at
school with his mother and asked to meet with the principal and
vice principal, Robert Beeman and Kerry Wilson. Jordan’s mother
told them that Jordan had become violent with her a few nights
earlier and was then sick to his stomach. Jordan blamed these
events on some pills he had taken. He said he obtained the pills
from a fellow student. Jordan said some students were bringing
drugs and weapons into school. He also said Redding had served
alcohol to students at her family’s home prior to the August dance.

A week later, Jordan gave Vice Principal Wilson a white pill,
which Jordan said he had gotten from Marissa. He told Wilson that
several students were planning to take pills at lunch. Wilson took to
the pill to the school nurse, who identified it promptly as Ibuprofen
400, a pain-relief pill available only by prescription. Wilson then
went to Marissa’s classroom and told her to collect her belongings
and accompany him to the front office. When Marissa got up, she
left behind a black “planner.” Wilson asked her if it was hers and
she said no. The teacher then took the planner and discovered a
knife, cigarette, and lighter inside.

Wilson recruited office assistant, Helen Romero, to serve as a
witness when he took Marissa into his office. He told Marissa to
turn out her pockets. In them Marissa was concealing a blue pill,
several white pills and a razor blade. The blue pill was later
identified as Naprosyn 200 mg, a prescription pain and
inflammation drug. Wilson asked where the blue pill had come
from and Marissa replied, “I guess it slipped in when she gave me
the IBU 400s.” By “she,” Marissa explained that she meant Savana
Redding.

This information prompted Wilson to order a search of Marissa,
then Redding. In turn, the girls were taken into the nurse’s office,
where Romero and the nurse, also a woman, searched them. During
the searches, the students were told to pull out their bras and then
the waistband of their underwear. These portions of the search
revealed the girl’s chests and their pelvic areas to the searchers.
Neither search uncovered any drugs.

During the school officials’ interactions with her, Redding
denied bringing pills to school or distributing them to her
classmates. A search of her book bag uncovered nothing illegal.
Redding acknowledged that the black planner was hers, but said she
had lent it to Marissa so Marissa could conceal some things from
her parents. She consented to being searched but did not
specifically consent to the school looking into her bra and
underwear.

After the encounter, Redding sued the school arguing that the
search was unreasonable under the Fourth Amendment. The moved
for summary judgment, which the district court granted, and
Redding appealed.

ANALYSIS: According to the U.S. Supreme Court, in order for
officials to search a student on school grounds, their search must be
“justified at its inception” and reasonably related in scope to the

circumstances that prompted the search.
The majority found that the school was justified in searching

Redding. Teachers had observed her being rowdy at the dance a few
months earlier and Jordan had told them Redding’s family had
served students alcohol beforehand. Marissa was a friend of
Redding’s and a member of that group. Marissa was also the one
Jordan said had given her the pill he presented to school officials. A
search of Marissa’s pockets uncovered more unauthorized
prescription pills, which Marissa said she had gotten from Redding.
Although she denied any involvement with alcohol or drugs,
Redding did authorize officials to search her.

Given pills’ small size and the ease of concealing them, the
majority likewise found the scope of the school’s search reasonable.
Officials took Redding to a private office with a locked door, where
she was searched by two female school employees. The did not ask
her to remove her undergarments and their check inside of them
was brief. She was permitted to dress promptly afterwards.

In light of the school’s policy prohibiting drug use, the evidence
implicating Redding in unauthorized drug use, and the limited and
careful search conducted of her behind a locked door, the majority
found no Fourth Amendment violation.

One judge dissented. While he believed officials had grounds to
conduct some kind of search, including Redding’s pockets and
backpack, he felt there were no grounds for a strip search. Although
Redding did not have to remove her bra and underwear, school
officials peered within both, removing any significant distinction.
Where Redding denied drug or alcohol use and the school found
nothing incriminating on Redding in their search of her
belongings, the dissenter believed that forcing her to reveal her
chest and pelvic area was unreasonable. The only evidence they had
against Redding was student tips, which were an insufficient basis
for a strip search of a thirteen-year-old honor student with no other
evidence of wrongdoing attributed to her.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Clifton): “Wilson did not order the search of Redding’s person
based solely on an uncorroborated tip. To the contrary, he made
diligent efforts to investigate, corroborate, or otherwise substantiate
[the tip] prior to ordering the search. Upon receiving Jordan’s tip,
which was given face-to-face, Wilson took reasonable steps to
investigate Marissa, whom Jordan had implicated. He interviewed
Marissa, asked her a number of in-depth questions regarding the
pills, and conducted a search of her person and belongings. After
Wilson discovered pills, Marissa immediately attributed them to
Redding. Even then, Wilson still refrained from immediately
conducting a search of Redding’s person. To the contrary, he
questioned Redding about her knowledge of the pills and her
ownership of the black planner. It was only after Redding had
acknowledged ownership of the planner, acknowledged her
friendship with Marissa, and conceded that she had, in fact, lent
her planner to Marissa with the express purpose of helping Marissa
hide contraband from her parents, that Wilson proceeded to order
the challenged search.

“While the inherent risks posed by prescription drugs,
particularly ibuprofen, may not be as grave as the risks posed by the
illegal substances at issue in some of the other cases, it cannot be
denied that prescription drugs have the potential to do great harm
if misused. Wilson was specifically informed by Schwallier, the
school nurse, that the pill in question was available only by
prescription and thus had reason to take its potential distribution to
other students seriously. Put more broadly, Defendants had a strong
interest both in safeguarding students entrusted to their care from
the harm posed by the misuse of prescription drugs and in
enforcing the school’s official policy, which prohibited the use,
possession, and distribution of such drugs without permission. In

Strip Search of 13-Year-Old Student OK



addition, because Defendants had experienced at least one prior
incident involving the misuse of prescription drugs, had recently
been told that Jordan had become violent and sick to his stomach
after taking pills given to him by a classmate, and were told that
other students were planning to take pills together, they had good
reason to be extra vigilant in monitoring the drugs’ unauthorized
use. The first factor, therefore, favors Defendants.

“Defendants were...searching Redding for something small: pills.
Moreover, they searched Redding’s person only after receiving
reliable information that Redding had pills, failing to find the pills
in Redding’s backpack, and observing that she was wearing clothes
without pockets.

“Finally, we conclude that Defendants administered the search
in a reasonable manner. The search of Redding’s person was
conducted by two employees who were of the same gender as
Redding, and the search took place in the privacy of the school
nurse’s office with the door securely locked. Redding was not
physically touched in any way during the search, and she was not
asked to remove her bra or underwear. Furthermore, Defendants
returned Redding’s clothing and permitted her to get dressed as
soon as the search was over.

EXCERPTS FROM THE DISSENT (By Judge Thomas): “The
only credible connection between Savana and an impending
distribution of prescription-strength ibuprofen was Marissa’s
statement that Savana had provided her with the pills found on her
person. However, our sister circuits have concluded — properly in
my view — that student tips alone are insufficient to support a
constitutionally permissible strip search. To overcome this legal
difficulty, the school attempts to additionally justify the search on
the basis that (1) Jordan falsely reported that Savana, several
months prior, had a party at her home at which alcohol was served;
(2) Savana admitted to owning a planner — later discovered to

contain cigarettes, lighters, and a knife — that she had given to her
friend Marissa. The school does not explain how this information
sufficiently corroborates and supports a strip search for pills.
Indeed, the Second Circuit recently held that violation of a school’s
tobacco policy cannot be the basis of a strip search for another
drug. Under the school’s reasoning, it is difficult to see how any
student who was identified by Marissa would be safe from a strip
search by school officials.

“In order to justify such an invasive procedure, school officials
must be required to show more than the circumstances presented in
this case. Strip searches are among the most intrusive searches.... It
was unreasonable to force Savana, a thirteen-year-old girl, to expose
her breasts and pubic area to school officials. It was unreasonable
not to call Savana’s mother during the two and a half hours she was
detained. It was unreasonable, given that officials had no evidence
that alternative methods of concealment were employed, to probe
further than her backpack and outer pockets.

“The school makes much of the fact that Savana was not asked
to remove her bra and underwear. School officials asked Savana to
pull out her bra band to the side and shake it, which exposed her
breasts. They also asked Savana to pull her underwear elastic and
shake it and pull out and shake the crotch of her underwear, which
exposed her pubic area. Under these circumstances, it is difficult to
see how the fact that school officials did not completely undress her
is of any constitutional significance. Indeed, perhaps the most
alarming aspect of the school’s position is that the school officials
seem to believe that strip searching of students should be
considered a routine matter. Marissa was strip searched for
ibuprofen (and nothing was found) prior to the strip search of
Savana. When Savana’s mother complained about the search the
next day, she was told by the principal that there was no problem
‘because we didn’t find anything.’”
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COMMENTS & QUESTIONS
1. What do Marissa and Savana have in common?
2. What did Marissa have that Savana gave her?
3. Who is Jordan?
The Supreme Court has long held that students retain constitutional protections even under the care and rules of school administrators.

Yet because the school has obligations to teach its students and to maintain an atmosphere conducive to order and learning, the extent of
students’ freedoms within the schoolhouse is not as broad as the rights adults enjoy in the world beyond. With the rise in drug and
weapons problems in recent decades, schools have sought to exercise greater search and seizure powers to protect the student population
within their care. The more invasive the school’s actions, the more likely students, through their parents, will challenge them as
unconstitutional.

For a search to be reasonable, school authorities must satisfy a two-part test: the search must be justified at its inception—that is, there
must be reasonable grounds to initiate a search for evidence of a violation of school rules; and the scope of the search must be reasonably
related to the circumstances that prompted it. The majority believed both prongs were met. The dissent felt that Redding’s school
overstepped its bounds when they had no evidence other than student say-so that she was in possession of anything unsafe or unlawful.

Do you think that the facts of this case justified a strip search? Do you agree with the majority opinion or the dissent? Do you think
that strip searches should ever be performed by school officials? Do you think that parental participation should be a prerequisite to such
searches?

What evidence did school officials have that Redding had done something wrong? Did their initial search of her book bag support their
concerns? Some teachers had suspected alcohol use before the dance at the beginning of the year. Jordan had connected Redding to that
allegation. Is that logically relevant to the search here? Does the Supreme Court’s standard allow it to be considered?

Students undress to shower for gym class and after school sports, revealing the same body areas the school searched here. Is there a
difference between the two situations? Would it matter if Redding was, or was not, an athlete?

If Redding practiced a religion that prohibited her from bearing her body to anyone except her (future) spouse, could the school conduct
the search at issue here?

Do you think the school went too far? Would your answer differ if Marissa and Jordan had fingered Redding for cocaine possession
rather than common pain medicines? Officials didn’t find anything in their search of Redding’s clothing. Is that relevant? Does the fact
that Redding agreed to the search justify the search? Is a 13 year old mature enough to consent to such a search or should her parents have
been called?

If school officials knew that Redding was one of the most popular girl’s in the school and that she had denied Jordan’s request that she
accompany her to the school dance, would that be relevant? What if Jordan had a reputation for trying to win teachers’ and administrators’
favor by tattling on other students for anything he thought was inappropriate?
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SUMMARY: An inmate’s unauthorized practice of law was not a
matter for the Ohio legal board when the prison did not provide
adequate alternative legal help for inmates. The Supreme Court of
Ohio decided Disciplinary Counsel v. Cotton on September 5, 2007.

BACKGROUND: Charles Cotton was sentenced to a term of 22
years to life in the Ohio prison system. Although he has no law
training, he often helped inmates to prepare legal documents. He
dispensed legal advice, did legal research for other inmates and
signed forms they submitted to the court.

Legal documents Cotton had signed for other inmates brought
him to the attention of the state board on the unauthorized
practice of law, which is prohibited in Ohio and all other states. The
Ohio board conducted an investigation and determined that
Cotton’s behavior did constitute the practice of law, that he was not
a licensed attorney, and therefore he was in violation of the state’s
professional rules.

The board submitted its findings to the state supreme court, the
final authority on regulating attorney conduct. The court directed
the board to determine whether reasonable alternatives to
“jailhouse lawyers”—inmates who act like lawyers but are not
licensed to practice law—existed in London Correctional Institute
(LCI), the Ohio prison housing Cotton.

ANALYSIS: Under Ohio’s rules of professional attorney
conduct, a person not admitted to the practice of law in the state
may not provide legal services to others. Individuals in prison are
different from the rest of the population, however, because their
confinement inherently reduces their ability to secure legal advice
from licensed attorneys. The U.S. Supreme Court has determined
that within a prison, those providing unlicensed legal assistance to
other inmates may be prohibited from doing so only if the prison
provides reasonable alternatives that allow the inmates to pursue
legal claims.

In the Supreme Court’s reasoning, “meaningful access to the
justice system” is the standard for whether a state is offering its
inmates a reasonable alternative to jailhouse lawyers for pursuing
their legal claims. The state board determined that London
Correctional Institute offered its inmates a law library with 3,300
books, eight typewriters, and sample pleadings (legal documents for
filing and conducting your lawsuit). The library also kept four
inmate law clerks (non-lawyers) on staff and provided translation
and language assistance for prisoners with English literacy
problems. The prison law library was open every day for six hours.

The board pursued Cotton for two reasons: 1) he was not an
inmate law clerk; and 2) he signed his name on other inmates’ legal
documents. As to the first “charge,” the Ohio Supreme Court
dismissed it because the inmate law clerks had no specialized legal
training and were therefore no more prepared to help prisoners
with their claims than Cotton.

The court next turned to the question of whether the four clerks
adequately served the prison community. LCI houses over 2,000
inmates, 30 to 200 of which visit the law library each day. An
inmate clerk estimated that 20 to 80 inmates may be present at one
time in the library. A majority of the court determined that to serve
so many prisoners, the inmate law clerks would have to be more
efficient than the most productive licensed attorneys outside of
prison. Four clerks, the court determined, were not sufficient to
respond to the legal needs of from 20 to 80 inmates at one time,

particularly where those clerks lacked formal legal training. Because
LCI did not provide adequate legal help for its inmates, they could
not prevent Cotton from assisting prisoners with legal matters, even
though he had no law license or training. The majority told the law
board this was not a matter for their concern, but an issue to be
resolved by prison authorities.

Three justices dissented. They believed that LCI’s library and
staff did provide a reasonable opportunity for inmates to pursue
their claims. Therefore Cotton should be prohibited from acting as
a jailhouse lawyer. The dissenters reasoned that without legal
training, Cotton was not in a position to provide useful legal
assistance. Allowing a non-lawyer to practice law did not advance
the prisoners’ rights. The dissenters would have allowed the board
to ban Cotton from providing legal services.

EXCERPTS FROM THE COURT’S OPINION (By Justice
O’Connor): “[T]o be considered a ‘reasonable alternative’ to
jailhouse lawyers, the assistance provided by the state must accord
an inmate with meaningful access to the justice system.
‘Meaningful access’ requires more than just a law library and four
law clerks that have little to no legal training.

“[O]f these 2,000-plus inmates, 352 were on waiting lists for
LCI’s academic programs from July 2005 through May 2006. If
performance of the activities undertaken by respondent (and other
jailhouse lawyers) is restricted to the four law clerks, inmates who
are illiterate or who otherwise cannot compose a legal pleading
must somehow hope that they can acquire the rudimentary skills
and knowledge necessary to file their own pleadings without the
clerks’ aid. Assuming that LCI’s program is a reasonable alternative
form of assistance, as the dissent would hold, the approach
advocated by the dissent presents a problem in that it does not
provide for effective enforcement of the sanction. In fact, relator
already has shown the futility of attempting to control respondent’s
activities through numerous letters advising him – to little apparent
effect – that he was engaging in the unauthorized practice of law.

“Simply put, there would be no means to enforce any judgment
against respondent. Respondent is in the midst of serving a lengthy
prison sentence and may never be released on parole. The threat of
jail for contempt of court is obviously not a deterrent. Likewise,
because respondent has served time for over two decades, monetary
sanctions are worthless.

“Finally, courts often have tools at their disposal to prevent
jailhouse lawyers such as respondent from signing inmates’
documents without conducting this proposed exercise in futility. In
the Supreme Court, Rule VIII(6) enables the clerk to ‘reject * * * a
document tendered for filing unless [it] * * * compl[ies] with the
requirements of these rules.’ Thus, the clerk can reject documents
signed in contravention of the rule, [which requires signatures from
the party’s attorney or the party itself].“

EXCERPTS FROM THE DISSENT (By Justices Lundberg,
Stratton and Cupp): “I would find that the assistance provided by
LCI provides inmates with ‘a reasonably adequate opportunity to
file non-frivolous legal claims challenging their convictions or
conditions of confinement.’ The educational opportunities, coupled
with access to a law library, assistance with reading and writing, and
rudimentary advice regarding legal matters, e.g., locating a fill-in-
the-blank legal form, suggesting a particular word, or directing an
inmate to a particular legal source are sufficient to afford illiterate
and uneducated inmates that opportunity.
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“Inmates deserve the same protection from untrained,
unqualified persons who act as lawyers dispensing legal advice that
we afford to the public. As Justice Byron White stated..., ‘[m]any
assert that the aim of the jailhouse lawyer is not the service of truth
and justice, but rather self-aggrandizement, profit, and power.’ And
it’s unlikely that ‘the problem of the indigent convict will be solved
by subjecting him to the false hopes, dominance, and inept
representation of the average unsupervised jailhouse lawyer.’
‘Unless the help the indigent gets from other inmates is reasonably
adequate for the task, he will be as surely and effectively barred
from the courts as if he were accorded no help at all.’ By washing
our hands of policing the actual practice of law by jailhouse
lawyers, we increase the danger that an inmate will receive
incompetent legal advice that could damage his of her chances on
appeal, or worse.

“Here respondent drafted legal pleadings, conducted legal
research, and gave legal advice to inmates, all without any legal
training or education. Respondent also either signed pleadings and
motions on behalf of other inmates or inserted a statement
acknowledging that he had drafted them. Respondent is neither an
attorney nor a party in any of the pleadings that are at issue. Yet
our decision will continue to allow other inmates to engage in such
activities despite the board’s conclusion that LCI provides inmates
reasonable alternative assistance....

“I do not believe that this is a ‘prison regulation’ issue only. Our
authority, and obligation, to regulate the practice of law does not
stop at the prison door. We have the same duty to protect other
inmates from incompetent and ineffective lawyering. Instead, we
allow such conduct to continue unabated by this decision.”

6

COMMENTS & QUESTIONS

1. Who is Charles Cotton and where did he live?

2. What was Cotton doing that he was not supposed to be doing?

3. Is there an easy way to stop Cotton?

Because of the potential harm to the public from unskilled practitioners, states license a number of professions. Practicing such
occupations as law or medicine without a license is against the law. Members of the public can suffer injury or forfeit rights
unnecessarily when they rely on incompetent practitioners. To enforce its licensing laws, government has the power to issue fines or
even sentences of confinement. In most states, like in Ohio, there is a state board to investigate and prosecute persons who perform the
unauthorized practice of law. If someone provides legal services to people without passing the bar and having the proper license, they
can be fined or imprisoned. The question raise by this case is what authority does such a regulatory body have over “jailhouse lawyers”
– inmates (not licensed lawyers) who provide legal advice to other inmates.

In this case, the majority concluded that the attorney licensing board could not justly stop Cotton from assisting other prisoners’ if
their alternatives were inadequate to meet their needs. The majority determined that the matter of unlicensed inmate lawyers was not
the attorney licensing board’s concern, but a matter solely for prison officials. Do you agree? Are a prisoner’s legal needs less important
than a free person’s?

Should the attorney licensing board have jurisdiction over jailhouse lawyers? The court noted that it would be hard to enforce any
sanctions against an already incarcerated person. Is this a justification for the ruling?

Where there is a shortage of trained help, is the public served when courts allow untrained help on that basis? What if a small
community in a rural area had no lawyers and failed in all attempts to recruit a licensed attorney to live in their community? Should
unlicensed attorneys be able to serve as lawyers in these areas? Why should prisons be any different? What if it was the case of a medical
doctor?

What did LCI provide in the way of legal resources? Do you feel these are inadequate? If 80 people outside prison went to a local law
library to investigate their rights, presumably the law librarians would not be able to help all of them at once. Is that a violation of their
rights? Do prisoners have more rights than law abiding citizens? If the prison system is required to provide a level of “free” legal advice
to inmates, should the court system provide “free” legal advice to all citizens?

Is Cotton’s help inherently useless? Can laypersons learn enough about the law to benefit others without attending law school or
passing the bar exam?
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SUMMARY: A prison was not negligent nor did it show cruel and
unusual punishment toward a prisoner who was beaten severely by other
prisoners to the point of becoming a quadriplegic. However, the prison
may have been negligent when it released that prisoner without making
proper arrangements for his care after release. The Supreme Court of
Nevada decided Butler v. Bayer on October 11, 2007.

BACKGROUND: George Butler was in a Nevada prison in 1997. In
October a fight at the prison escalated into a race-based brawl. Butler
threw rocks at several people involved in the fighting.

The following morning, the guard for his unit opened the cell doors
to allow prisoners to gather for escort to the dining area. The guard, who
was aware that prisoners were on “lockdown” but did not know why,
then went to open some additional doors. While he was absent, several
inmates entered Butler’s cell and beat him. The beating left Butler a
quadriplegic with brain damage. He could not function above a ten-year-
old level for the rest of his life. Butler was also forced to have a tube in
his abdomen to provide him with additional hydration.

Following his injuries, the prison determined that Butler was suitable
for release because of his reduced capacity to engage in future crimes.
They talked to an ex-girlfriend, Sheila Woods, who agreed to try to care
for Butler. Officials dropper Butler off at her home and returned to the
prison. Woods’ trailer had not been equipped with a wheelchair ramp,
hospital bed or any other equipment to meet Butler’s needs as a
quadriplegic with a gastric tube.

Two weeks into this arrangement, Woods called 911 to report that
Woods was pale and unable to eat or drink. He was taken to the hospital,
where he remained for several months before being released to a nursing
home. Butler sued prison officials in federal court for cruel and unusual
punishment under the Eighth Amendment and for negligence.

The federal district court ruled for the defendants and Butler
appealed to the Ninth Circuit Court of Appeals, which affirmed. Butler
then filed an action in state court, renewing his Eighth Amendment
claims and asserting negligence under state law. The state district court
rejected his claims. Butler appealed and the Nevada Supreme Court
granted review.

ANALYSIS: Butler first argued that the prison violated the Eighth
Amendment’s prohibition on cruel and unusual punishment when they
opened his cell door during a violence-inspired prison lockdown and
then left him unsupervised among others involved in the brawl. Prison
officials argued that they had “qualified immunity” from suit in their
role as public employees. They also argued that Butler’s state-court suit
was precluded because the federal courts had already decided against
him on the same issues and claims.

The failure to protect an inmate from violence by other prisoners
may constitute an Eighth Amendment violation, but only if prison
officials showed “deliberate indifference.” In order for the injured
inmate to prevail, he must show that officials knew of and disregarded
an excessive risk to a prisoner’s health or safety. Here, Butler did not tell
prison officials that he feared for his safety. Because the morning guard
had no notice that opening Butler’s cell door could expose him to injury,
the prison did not violate Butler’s Eighth Amendment rights. The court
applied the same logic to Butler’s negligence claim with respect to his
injuries inside the prison. Without notice, the prison was not aware of
and could not reasonably foresee that he would be attacked. It was
therefore not negligent.

Prisons have no duty to provide medical care to a prisoner once he is
released. There is little case law on situations like this where want of care
for a released prisoner leads to injury. Butler argued that prison officials
released him, a man unable to care for himself or to think beyond a ten-
year-old level, to a woman unable to meet his medical needs. Even

though there was no existing case law on this point, he urged the court
(through his attorney) to find this act negligent. The lower court had
held that prison officials committed no negligence because they had no
duty regarding Butler’s post-prison health care. The state supreme court
did not agree. Because the question of whether a defendant breached a
duty toward a plaintiff is a fact issue for a jury, the court was reluctant to
keep this question from them by upholding the summary judgment
dismissal (summary judgment dispatches with a case before trial). The
justices felt that a jury could find it negligent to drop off a mentally and
physically impaired former inmate with a woman who has no
wheelchair ramp, no hospital bed, no medical training, and no other
provisions in her home for dealing with his medical needs.

The court therefore upheld the dismissal of Butler’s Eighth
Amendment claims but reversed and remanded for trial on the issue of
whether the prison negligently abandoned him in a situation where he
could not be properly cared for given his physical and mental
limitations. It was appropriate for a jury to consider this issue under
Nevada law.

EXCERPTS FROM THE COURT’S OPINION (By Chief Justice
Maupin): “Under the Eighth Amendment, prison inmates have a right
to be protected from attack or violence by other inmates. Nevertheless,
failure to protect an inmate constitutes an Eighth Amendment violation
only when a prison official acts with ‘deliberate indifference’ to the
inmate’s health or safety. As established by the United States Supreme
Court... ‘deliberate indifference’ requires a showing of ‘more than
ordinary lack of due care for the prisoner’s interests or safety.’ Rather, the
official must actually know of and disregard an excessive risk to inmate
health or safety. An officer’s failure to mitigate a serious risk that he
should have perceived, but did not, cannot constitute an Eighth
Amendment violation.

“As found by the federal district court and adopted in the order of
the court below, Butler did not inform any prison official that he had
reason to believe he was in danger of retaliation by other inmates.
Butler also concedes that Smith did not know why the prison was in
lockdown when he reported to work on the morning of the beating and
had no reason to believe Butler was in danger. Because Smith did not
know Butler was in danger, we conclude that Smith did not act with
deliberate indifference towards Butler’s health or safety. Thus, Butler has
failed to demonstrate that Smith’s actions constitute a violation of his
rights under the Eighth Amendment. Accordingly, we further conclude
that Smith was entitled to qualified immunity, [which protects a public
official when there is no constitutional violation].

“We are reluctant to affirm summary judgment in negligence cases
because, generally, the question of whether a defendant was negligent in
a particular situation is a question of fact for the jury to resolve.
However, if a plaintiff cannot recover as a matter of law, the defendant is
entitled to summary judgment. To establish entitlement to judgment as
a matter of law, a moving defendant must show that one of the elements
of the plaintiff’s prima facie case, such as duty, breach, causation, or
damages, is clearly lacking as a matter of law. Because the existence of
duty is a question of law, if this court determines that no duty exists, it
will affirm summary judgment for the defendant in a case involving
negligence....

“To recover in a negligence action, a plaintiff must demonstrate (1)
that the defendant owed the plaintiff a duty of care, (2) that the
defendant breached that duty, (3) that breach of the duty caused harm
to the plaintiff that was reasonably foreseeable, and (4) damages. Case
law detailing the scope of care prison officials must exercise in releasing
a special-needs inmate is nonexistent. As a general rule, however, state
officials have a duty to exercise ordinary care in performing their duties.
Therefore, at a minimum, the respondents had a duty to exercise
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reasonable care to avoid foreseeable harm to Butler in effectuating his
post-release placement.

“Because the question of whether reasonable care was exercised
almost always involves factual inquiries, it is a matter that must
generally be decided by a jury. Here, the respondents arguably
conceded at the oral argument of this appeal that, had they dropped
Butler off at the bus station under standard prison policy, they would
have breached their duty to exercise reasonable care.

“Although the respondents’ actions here did not constitute
negligence as a matter of law, we conclude that the manner in which
they deposited Butler at Woods’ residence raises genuine issues of
material fact as to whether they breached their duty to exercise

reasonable care in effectuating Butler’s release. Specifically, the fact
that prison officials left Butler at Woods’ residence when it was obvious
that Woods had not installed a wheelchair ramp or procured a hospital
bed or any other medical supplies and appeared to be physically
incapable of moving Butler on her own, could have lead a jury to
conclude that the respondents’ behavior was unreasonable under the
circumstances. We further conclude that a jury could reasonably find
that at least some of Butler’s injuries, specifically those caused in
connection with his post-release decline, were a foreseeable result of
the respondents’ actions. Consequently, we reverse the judgment
below in part and remand this matter for further proceedings regarding
the abandonment claim.
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COMMENTS & QUESTIONS

1. What was George Butler’s role in the Nevada prison brawl?

2. What happened to him the following morning?

3. Why did officials release Butler?

4. To whom did they release him?

There are two issues in this case. 1. Was a prison negligent or did it constitute cruel and unusual punishment when prisoners beat another
inmate to the point of him becoming a quadriplegic? The court said “no”. 2. Was the prison negligent in releasing the quadriplegic inmate
without making proper arrangements for his care after release? The court said “maybe”.

With regard to the first issue, the Eighth Amendment to the U. S. Constitution incorporates an older principle of Anglo-American law
prohibiting punishments that are disproportionate to the crime or that are regarded as barbaric. Not all courts or legislators agree on what is cruel
and unusual, however. Lawmakers have argued over whether capital punishment is cruel and unusual, or what minimum age or mental condition
is required to impose it. Here, the prison did not act directly to harm Butler. Instead, his case arises from their failure to protect him from other
inmates. The U.S. Supreme Court has held that the failure to protect an inmate from abuse by other inmates can be cruel and unusual, but only if
the prison is aware of the danger and deliberately refuses to take action. The court found that this was not the case here, where the guard did not
know who was involved in the incident leading to lockdown and Butler said nothing about fear for his safety.

Butler was left paralyzed by an attack the prison did not expect. If he had told them he was afraid the people he angered in the brawl might
attack him, could he have made his Eighth Amendment claim? What if instead of paralysis, Butler had gotten only a concussion. Assuming the
prison had notice of the attack, would this be cruel and unusual?

When a prison is in lockdown, is it negligent for the prison to let a guard come on duty, release inmates and go to another part of the prison
without inquiring who was involved in the activities prompting the heightened security? Would you find that a prison has a duty to inform its
guards of any unusual security issues when they arrive at work to prevent further violence?

Do you agree with the court’s finding on the first issue?

With regard to the second issue…Negligence is a type of harm that comes from failure to act to prevent foreseeable injury. While the courts
found no actionable negligence in failing to protect Butler within the prison, the act of releasing him to someone unprepared to meet his medical
needs was another matter. The court did not decide that the prison was negligent. Instead, it reversed summary dismissal (judgment before trial) so
that a jury could evaluate the facts. How do you think the jury should decide in this case? Was the prison negligent in releasing Butler, at all? Did
they have an obligation to care for him since his injuries came about while he was in the prison? Do you think the prison was releasing Butler just
to get rid of him? Should he have been sent to another facility for care rather than being released to his girlfriend?

If Woods, the girlfriend, had told prison officials that she was fully capable and ready to care for Butler, would the prison still have been
potentially negligent to leave Butler with her? Did the prison have any obligation to give Woods a ramp, medical bed and other equipment or
training?

What obligation does a prison have to any inmate to provide him or her with the ability to “survive” in the outside world when they are
released?


