
SUMMARY: A police officer whose teenage stepdaughter shot
herself with his gun could not be held liable for her death, even
though he left the gun unattended with her while she was home
alone. He had no reason to know that she was suicidal. The New
Mexico Court of Appeals decided Johnstone v. City of Albuquerque
on August 10, 2006.

BACKGROUND: Near the end of 2004, Rachel R., a minor, took
an overdose of pills in an attempt to kill herself. She immediately
reported the act to her mother, who rushed her to the hospital. They
treated and released Rachel, who received counseling afterward. Her
counselor did not report any further suicidal tendencies.

Peter Johnstone, a police officer, married Rachel’s mother after
this incident. He was aware that Rachel had done this, and also that
she had gotten treatment. He had not heard nor concluded from his
own interactions with her that Rachel was suffering from any
ongoing depression or thoughts of suicide.

On an evening about a year-and-a-half after her overdose, Rachel
was vomiting in the home. Her mother tended to her and thought
she had stomach flu. The following morning, Johnstone was
working outside on the home sprinkler system. He had been wearing
his gun in its holster at the start of this work, but because it was
getting in the way, he removed the holster and set it on a table on
the porch. Afterward, Rachel appeared and asked him to go to the
store for her. Johnstone did not sense that his stepdaughter was
agitated, depressed or distressed.

He ran the errand Rachel had requested. When he returned, he
noticed that his gun was missing from its holster. He searched the
property and discovered the gun in the shower along with Rachel, who
was dead from a gunshot wound. He also found her diary, which was
close by. Johnstone read the recent pages and learned that Rachel’s
sickness the previous night had not been from the flu, but from
ingesting drugs. She had also written about a plan to get her mother’s
gun, which her mother left on her bedside table. That gun was not
accessible when Rachel tried to get it, but she saw her stepfather
remove his gun and made a note in the diary about it: she said of
Johnstone’s gun, “I want it bad, really bad.” She was sixteen years old.

Rachel’s estate sued Johnstone’s employer, the City of
Albuquerque, arguing that the police officer had been negligent in
leaving a loaded gun accessible to his troubled teenage stepdaughter.
The trial court dismissed the case before trial on the city’s motion for
summary judgment, and Rachel’s representative appealed.

ANALYSIS: The ancient law of negligence advances the
principle that all people have a duty not to act in ways that produce
a foreseeable risk of harm to others. It is negligent to drive 70 miles
per hour down a busy residential street, and it is negligent to throw
objects off a highway overpass. Both acts pose an unreasonable risk
of harm to others—striking people or property with the speeding
vehicle in the first example, and causing a traffic accident or injuring

or killing a motorist in the second.

To prove a negligence claim, a plaintiff must show four
elements: duty, breach, causation, and damages. Breach means only
that the defendant did not uphold his duty not to injure others, and
damages means showing that some personal injury or property
damage resulted. The tricky elements are duty and causation. Our
duty not to injure others generally extends only to those
circumstances and people we can reasonably foresee. And we can be
held responsible under negligence law only for injury or damage we
cause directly.

The city of Albuquerque argued that because Rachel did not appear
depressed or anxious or to be acting abnormally, Johnstone could not
foresee that she would harm herself with his gun. The city also argued
that suicide is an independent cause of death—that is, Rachel caused
her own death by shooting herself; Johnstone did not cause it merely
by setting down his gun and running an errand for her.

Rachel’s estate (the lawyer representing her interests after death)
argued that her death was foreseeable because she had tried to
commit suicide before, and that Johnstone helped to cause it by
giving a suicidal person free access to a lethal weapon.

The court sided with the city. Johnstone had not observed
anything unusual in Rachel’s behavior. Although he was aware of
her suicide attempt a year-and-a-half earlier, he was not living with
her and her mother at that time. Since then, he believed as Rachel’s
mother did that Rachel was better and was no longer having self-
destructive thoughts. The diary made clear that Rachel was not
better, but Johnstone had not read that. Without recent evidence to
suggest Rachel was depressed and would not be safe in the
unsupervised presence of a firearm, Johnstone could not reasonably
foresee that she might hurt herself with his gun. Because he could
not foresee the risk of harm, he had no duty to protect her from the
weapon.

Had Johnstone been aware that his stepdaughter was suicidal, the
court would have been more inclined to hold that he had helped to
cause her death. Without that knowledge, his leaving the gun
accessible to her was an unfortunate coincidence. Under those
circumstances, Rachel’s voluntary acts in taking the weapon,
pointing it at herself and pulling the trigger were independent
causes that directly produced her death. Because Rachel’s estate
could not prove the elements of duty or causation, its negligence
suit failed and the court dismissed the case.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Kennedy): “Plaintiff argues that Defendant owed Rachel both
common law and statutory duties to safely store his firearm. Conduct
that falls below a standard of care does not alone support liability. To
impose a duty, a relationship must exist that legally obligates
Defendant to protect Plaintiff's interest. Absent such a relationship,
there exists no general duty to protect others from harm.

Gun Owner Not Liable for Stepdaughter’s Suicide

December 2006
C U R R E N T L E G A L I S S U E S F O R S T U D E N T S

IN THIS ISSUE

• Gun Owner Nor Liable for
Stepdaughter’s Suicide

• Messy House Did Not Amount to
Child Endangerment

• N.J. Same-Sex Couples Entitled to
Benefits of Marriage

• Warrants Supported Search and
Seizure of Home Computer



December 2006

“Whether one owes a duty to another also involves questions of
foreseeability. Foreseeability is what one might objectively and
reasonably expect, "not merely what might conceivably occur. [N]o one
is bound to guard against or take measures to avert that which he [or
she] would not reasonably anticipate as likely to happen. The risk must
be actual and perceptible, not speculative. If the harm was not willful,
[the plaintiff] must show that the act as to [the plaintiff] had possibilities
of danger so many and apparent as to entitle [the plaintiff] to be
protected against the doing of it though the harm was unintended.

“Foreseeability of injury is not the sole consideration in
establishing a duty, since a person's duty to another is also tempered
by policy considerations. In determining the existence of a duty, we
look at the relationship of the parties, the nature of the plaintiff's
interest and the defendant's conduct, and the public policy in
imposing a duty on the defendant. We look at both foreseeability and
whether the obligation of the defendant is one to which the law will
give recognition and effect. The assessment of foreseeability takes
into account "community moral norms and policy views, tempered
and enriched by experience, and subject to the requirements of
maintaining a reliable, predictable, and consistent body of law."

“Foreseeability is also intertwined with issues of causation. An
independent intervening cause interrupts and turns aside a course of
events and produces that which was not foreseeable as a result of an
earlier act or omission. Courts generally decline to impute a duty to
the defendant when he "neither caused the decedent's uncontrollable
suicidal impulse nor had custody of the decedent and knowledge of

her suicidal ideation. Generally, suicide is an independent
intervening cause of death that is not foreseeable and absolves a
defendant of civil liability unless, as a matter of law, there is no
evidence upon which to submit the issue to the jury.

“There are two main exceptions to this general rule. The first
exception allows liability where the actor's tortious conduct induces a
mental illness in the decedent from which the death results. The
second is a duty that results from a special relationship between the
decedent and the defendant that presumes or includes knowledge of
the decedent's risk of suicide. . . .

“Defendant asserted his belief that Rachel's prior suicide attempt
was resolved, and that her other difficulties were not out of the
ordinary for a teenager. He specifically stated that prior to her death,
Rachel did not act depressed, paid close attention to her appearance,
and had talked about plans for her future. Rachel had never expressed
any suicidal thoughts to Defendant and her death came as a ‘complete
shock’ to him. Immediately prior to her taking her life, Rachel ‘seemed
calm and coherent’ to Defendant and ‘did not show any signs of
agitation, depression, or distress.’ Plaintiff conceded those facts are
undisputed, and has shown no dispute concerning Defendant's
knowledge sufficient to create a genuine issue of material fact.
Defendant had no reason to suspect his stepdaughter's intention to
commit suicide with his firearm when he left it on the table. We hold
that under these circumstances, Rachel's suicide was not foreseeable,
and Defendant did not have a duty arising from the ordinary duty of
care either to anticipate it or take action to prevent it.”

2

COMMENTS & QUESTIONS
1. Why did Johnstone own a gun?

2. Why did he take it off?

3. How did Rachel get it?

4. Who was being sued by Rachel’s estate? Why were they being sued?

Generally speaking, we all have a duty not to harm one another, but the “other” who is harmed must be foreseeable. Here is an
exaggerated example of foreseeability. If a man digs up his sidewalk and the next morning the paperboy, who walks to the man’s house
everyday before sunrise, falls into it, he is a foreseeable plaintiff. But if the man left a bucket on a plank in the bottom of the hole, the
paperboy fell into it, landed on the opposite end of the plank, catapulted the bucket into the air and it entered the cabin of a passing
convertible, lodging on the driver’s head, after which he drove up a mound of dirt, sailed through the air, landing in a swimming pool,
damaging the pool, that would not be foreseeable. No person would reasonably think, “I better put up lights and barricades and signs
around this hole in my sidewalk so I don’t ruin the swimming pool down the street.”

Even though the chain of events that damaged the swimming pool may be traced to the homeowner leaving the bucket on the plank,
legal causation cannot be this remote. That’s what a court requires to hold a defendant liable. This is where foreseeability comes in. The fact
that something was damaged or someone got injured is not in itself sufficient to hold someone else liable. Only those risks that we can
reasonably guard against can form the basis for liability in a negligence claim. If we cannot predict a string of events, even if it actually
happens and hurts someone, it is not fair to hold us negligent.

What happened to Rachel is more direct than our swimming pool example. Whether Johnstone could foresee what happened to her
turned on his knowledge of her mental health. Evidence to establish her troubles was there in the house; sadly, Johnstone did not discover
it until it was too late. Do you believe that Johnstone could not have foreseen what happened? What evidence was available showing her
troubles?

What if’s… What if, shortly before her death, Rachel lost her job and was forced to appear before juvenile court for some misbehavior
(which the court’s opinion doesn’t specify). Would these events be relevant? What if Rachel had shot herself with the gun her mother kept
by her bedside? Would you hold her mother negligent? How is the mother’s situation different from Johnstone’s? What if Rachel had
asked Johnstone about how to play Russian roulette before her suicide? What if Rachel had shown signs of depression before her suicide?
What if Rachel were 12 years old? 5 years old? 25 years old? What if Rachel had told her counselor two days before her death that she was
very unhappy and had thought about killing herself, would the therapist be liable?

This was a negligence action. Given the dangerousness of guns, don’t you think that injuries caused by guns are always foreseeable? Do
you think that gun owners should be strictly liable (in other words liable all the time) when they leave their gun unlocked and someone is
injured? Would this be good public policy?
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SUMMARY: Maintaining an extremely cluttered home did not
provide a basis for the criminal prosecution of mother for child
endangerment. The Connecticut Supreme Court decided
Connecticut v. Scruggs on September 5, 2006.

BACKGROUND: In late 2001, Judith Scruggs was a single
mother living in a three-bedroom apartment with her two children,
Kara, 17, and Daniel, 12. Scruggs worked sixty hours a week at two
jobs. No one cleaned or organized the apartment regularly, if ever.
Clothing and objects blanketed the floors and every other flat
surface, including tables, chairs, countertops, and the ironing
board. The bathtub had objects in it and it and the toilet were not
clean. The clutter was so deep that movement from the front door
to the kitchen was possible only along an 18-wide path kept clear of
obstructions.

The only level surfaces free of objects were the three beds. Yet
clothing was piled as high as Daniel’s bed and prevented a number
of doors and cabinets in the apartment from being closed. The door
between the bathroom and Kara’s bedroom was among those held
open by clutter. An unpleasant odor permeated the residence.

Daniel Scruggs did not change his clothes often, did not bathe
regularly and sometimes defecated in his pants. His classmates
teased him persistently over his hygiene problems. In 2001, Daniel
missed many days of school. At home, he did not sleep in his
cluttered bedroom but in a walk-in closet, where he kept several
knives and a homemade spear.

In January 2002, Daniel hanged himself in his bedroom closet.
Police and a crisis investigator who came to the scene observed the
extreme clutter and bad smell in the apartment. The state filed
criminal charges against Scruggs for endangerment of a child. A jury
found Scruggs guilty and she appealed. Given the novel and
important issue in the case, the Connecticut Supreme Court took
over review from the appeals court.

ANALYSIS: Scruggs did not contest that she and her family
lived in a cluttered home. She argued that the Connecticut law
under which she was charged—the child endangerment statute—
did not give her notice that such conditions exposed her to
criminal liability. She did not know and could not reasonably
conclude from the statute that it was illegal to raise minors in an
extremely cluttered home. Because the statute did not make clear
that she was doing anything illegal, Scruggs argued that the state
violated her right to due process in prosecuting her under the law.

Due process is a fundamental protection afforded by the U.S.
Constitution and state constitutions. To provide or “satisfy” due
process, a law must give the public notice and an opportunity to be
heard. The notice component is met if a reasonable person can read
the law and understand what conduct it prohibits. The law the state
charged Scruggs with violating makes it a felony for any person to
cause or permit a child under 16 years of age to be placed in such a
situation that the child’s health is likely to be injured. Scruggs
argued that she had no notice that a messy house could constitute a
situation likely to injure a child’s health.

Even though the statute does not specifically address
housekeeping, laws do not have to recite every type of behavior
they prohibit. It is enough if a reasonable person would know that
particular conduct would constitute a likely cause of injury. A
reasonable person would know, for example, that placing a child in
the presence of illegal drugs or loaded weapons would pose a likely

risk of injury. Anyone who reads newspapers or watches TV or
movies knows that a loaded gun is dangerous and that illegal drugs
can endanger a person’s physical and mental health.

But there was no evidence before the court that messy houses
pose a health risk. The prosecution offered no statute, court
opinion, newspaper report, television program or other source of
public information showing that a messy house is likely to injure
a child physically or mentally. The court acknowledged that a
clean house may be more pleasant than a messy one, but that
general observation is not enough to sustain a criminal law.
Connecticut’s law needed to alert Scruggs—and all reasonable
persons—that her messy home caused an unlawful risk of harm
to her son and subjected her to felony prosecution. Because the
law did not notify her that her behavior was unlawful, the state
could not prosecute her for her poor housekeeping. Under the
facts of this case, the child endangerment statute violated
Scruggs’s right to due process. The Supreme Court therefore
dismissed the criminal charges against her.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Sullivan): “A statute that forbids or requires conduct in terms so
vague that persons of common intelligence

must necessarily guess at its meaning and differ as to its
application violates the first essential of due process. Laws must
give a person of ordinary intelligence a reasonable opportunity to
know what is prohibited so that he may act accordingly. A statute is
not void for vagueness unless it clearly and unequivocally is
unconstitutional, making every presumption in favor of its validity.
To demonstrate that a statute is unconstitutionally vague as applied
to her, the defendant therefore must demonstrate beyond a
reasonable doubt that she had inadequate notice of what was
prohibited or that she was the victim of arbitrary and
discriminatory enforcement.

“The void for vagueness doctrine embodies two central precepts:
the right to fair warning of the effect of a governing statute and the
guarantee against standardless law enforcement. If the meaning of a
statute can be fairly ascertained a statute will not be void for
vagueness since many statutes will have some inherent vagueness,
for in most English words and phrases there lurk uncertainties.
References to judicial opinions involving the statute, the common
law, legal dictionaries, or treatises may be necessary to ascertain a
statute’s meaning to determine if it gives fair warning. . . .

“[W]e conclude that the statute is unconstitutionally vague as
applied to the defendant’s conduct. The state has pointed to no
statutes, published or unpublished court opinions in this state or
from other jurisdictions, newspaper reports, television programs or
other public information that would support a conclusion that the
defendant should have known that the conditions in her apartment
posed an unlawful risk to the mental health of a child. Rather, the
state implicitly relies on an ‘I know it when I see it’ standard. We
recognize that there may be generally accepted housekeeping norms
and that it may be common knowledge that, all things being equal,
a clean and orderly home is preferable to a dirty and cluttered
home. The same could be said of any number of conditions and
actions that affect a child’s well-being. It may be common
knowledge, for example, that drinking milk is healthier than a
constant diet of soft drinks, reading books is preferable to constant
exposure to television programs, large cars are safer than small cars,
playing computer games is safer than riding a bicycle, and so on. All

Messy House Did Not Amount to Child Endangerment
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of these comparisons, however, involve virtually infinite gradations
of conduct, making it extremely difficult, if not impossible, for an
ordinary person to know where the line between potentially
harmful but lawful conduct and unlawful conduct lies or, indeed,
whether that line exists at all. Not all conduct that poses a risk to
the mental or physical health of a child is unlawful. Rather, there is
an acceptable range of risk.

“The trial court appears to have recognized the difficulty in
discerning the line between lawful and unlawful conduct in this
context. Nevertheless, the court implicitly determined that the jury
reasonably could have concluded that the defendant should have
known that the extreme clutter and unpleasant odor in her
apartment created a situation that was well on the wrong side of
that line, particularly in light of Daniel’s ‘troubled and fragile’ state
of mind. We have concluded, however, that the state was obligated
to prove beyond a reasonable doubt that the defendant knew or
should have known that the conditions would constitute a risk of
injury to the mental health of any child. Although the defendant
reasonably could have been aware that the conditions were not
optimal, we are not persuaded that the nature and severity of the
risk were such that the defendant reasonably could not have
believed that they were within the acceptable range.

“Moreover, although the trial court recognized that the evidence

showed that employees of the department had inspected the
defendant’s apartment during late 2001, and had closed its file on
the family only days before Daniel’s suicide, it failed to draw the
critical inference that the only experts in child safety who had
knowledge of the conditions in the defendant’s home during the
relevant period apparently had concluded that they were not so
deplorable as to pose an immediate threat to Daniel’s mental
health. We do not suggest that the department’s failure to take
action constituted conclusive evidence that the conditions in the
apartment did not pose a risk of injury to the mental health of a
child. It does constitute evidence, however, that the conditions in
the apartment did not pose such an obvious risk that it would be
within the knowledge of an ordinary person.

“Finally, the jury unavoidably was made aware during trial that
Daniel had exhibited a variety of strange behaviors, was frequently
emotionally upset and ultimately had killed himself. There were
several possible explanations for Daniel’s state of mind and
behavior, however, including the relentless bullying that he
endured at school and his inherently fragile psyche. Even if it is
assumed that the state fairly could rely on evidence of Daniel’s
suicide to prove that the conditions in the apartment in fact caused
injury to Daniel’s mental health, that evidence was not competent
to prove that such harm was foreseeable. As we have suggested,
actual effects are not necessarily foreseeable effects.”

4

COMMENTS & QUESTIONS
1. Who was Daniel Scruggs? How was his life or behavior different from other kids’?

2. Describe the conditions in his home. Why were they like this?

3. Is clutter dangerous?

The issue before the court here is similar to the previous Johnstone case in this issue. Both involved potential liability for a child suicide.
The main legal difference between the two is that Johnstone was a civil suit—a claim for negligence—and this is a criminal prosecution.

Scruggs claimed that Connecticut’s child endangerment statute violated her right to due process because it provided her no notice that
her behavior—keeping a messy and cluttered house—exposed her to felony prosecution. As in the case of a negligence claim, fairness
depends on the ability to see that certain behavior is dangerous. Legislatures have the power to criminalize a broad range of conduct from
speeding to selling cigarettes to minors. But whatever a legislature declares to be a crime, the law must be worded in such a way that the
public can tell what is, and is not, prohibited. The public cannot abide laws it can’t understand, and the Founders determined that it was
unjust to allow government to prosecute individuals under vague laws. If government can do that, it can target individuals on the basis of
who they are and what they say—such as things unflattering to government leaders—and oppress them on that basis. Due process prevents
such abuses by forcing government to make the rules clear.

A clear law need not be exhaustively worded, however. It need not list every single act that is unlawful. Instead, lawmakers can rely on
common knowledge and experience. The trial court had held that a reasonable person would understand that Connecticut’s endangerment
statute prohibited an extremely cluttered and smelly home for childrearing. The state supreme court disagreed. A reasonable person knows
that guns and motor vehicles and explosives and sharp implements pose a risk of harm. The court held that a cluttered home posed no
comparable risk.

Was there anything dangerous in Daniel’s closet? What if he had ended his life with one of these items? What if Daniel’s mother had left
a gun in the closet and he used that to commit suicide?

If Daniel and his sister complained often to their mother about the mess, would that change the outcome here? What if Daniel’s estate
sued the mother for negligence? (Chances are that a civil case would never have been brought in this case, since Daniel’s mother probably
had no money.)

Do you think that school authorities had some sort of obligation her to investigate Daniel’s home life since everyone in the school
seemed to be aware of his hygiene issues? What could they have done? Do you think it is good public policy to put this responsibility on a
school?
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SUMMARY: New Jersey’s constitution requires state laws to
afford same-sex couples all of the benefits and obligations that
attach to civil marriage, but does not require the legislature to name
this equal treatment “marriage.” The New Jersey Supreme Court
decided Lewis v. Harris on October 25, 2006.

BACKGROUND: This lawsuit involved seven couples in New
Jersey. All were engaged in long-term committed relationships of at
least ten years’ duration. Most were involved in their communities
at churches, in local government or schools, or caring for the needy.
Many had children, biological and adopted. They treated one
another’s families as in-laws and were likewise treated that way by
the respective families. Some had changed their surnames to
achieve the same name as their partner or children to demonstrate
that they were a family. All seven couples applied for marriage
licenses at various times. All were denied.

The reason the state denied their request to marry is because the
couples were comprised of individuals of the same sex. New Jersey
law defines marriage as a union of one man and one woman.
Because the seven couples could not satisfy that definition, their
license applications were denied.

The couples sued the state officials overseeing the issuance and
registration of marriage licenses. They argued that denying them
access to civil marriage violated their rights to liberty and equal
protection under the New Jersey constitution. Both parties moved
for summary judgment—a decision in their favor without trial,
available when the facts are undisputed and one party is entitled to
win under established law.

ANALYSIS: The federal Constitution applies to the federal
government and to state governments. No state government may
afford its people fewer rights than the federal Constitution
guarantees. But states are free to provide their citizens greater rights
than the federal Constitution safeguards.

The plaintiffs in this case did not seek relief under the federal
Constitution—which has not recognized the definition of marriage
as including same-sex couples. Instead, they sued only under the
New Jersey Constitution, limiting the case to the state’s court
system. New Jersey’s legislature and courts have given increased
recognition to the rights of gay and lesbian individuals in recent
years. Plaintiffs argued that the laws did not go far enough in giving
them equal rights. They asked the court to hold that New Jersey’s
liberty and equal protection provisions gave them the right to
marry on equal terms with couples comprised of one man and one
woman.

This dispute has been raging in many states around the
country—in public debate, in legislatures and in the courts. The
majority identified two separate issues within the controversy: the
right to marry, and the rights of marriage. Plaintiffs asked for the
first right, the right to marry just as opposite-sex couples have
married throughout the nation’s history. The court determined that
the right to marry bestows on each of the married partners a bundle
of legal protections and obligations constituting the rights of
marriage.

The majority ruled that certain rights are “so rooted in the
collective conscience and traditions of the people of New Jersey” as
to be deemed fundamental rights, protected by the state
constitution’s liberty guarantee. The right to marry is a fundamental
right. As such, plaintiffs argued, they could not be arbitrarily denied

its benefits. The plaintiffs focused their argument on this point
narrowly, on the institution itself: since marriage is a fundamental
right, the state can deny it to its citizens only under very limited
circumstances, such as when the parties are siblings or underage.
The state could not deny them the right to marry based on sexual
orientation, a status recognized and protected from discrimination
under New Jersey state law.

Instead of focusing narrowly on the fundamental right to marry,
the court characterized plaintiffs’ claim as a right to same-sex
marriage. Cast in this light, the court denied that the New Jersey
Constitution protects a liberty interest in the fundamental right to
marry a person of the same sex.

Next, the majority looked at the rights of marriage under the
state’s equal protection clause. Here history and tradition played a
lesser role. Even under the state’s antidiscrimination law, same-sex
couples did not enjoy all the benefits and obligations of married
couples, nor did their children. To treat otherwise similar
individuals differently under the New Jersey Constitution on the
basis of a particular characteristic, the state must show a legitimate
public need for the unequal treatment. The court found that no
public need was advanced in withholding from same-sex couples
legal rights granted to married couples. While New Jersey’s
antidiscrimination laws did protect gays and lesbians in many
contexts, state laws still provided more benefits to married couples.
These differences, the court ruled, could not be justified by public
need and therefore violated equal protection under the state
constitution.

While the majority ruled that the state must grant same-sex
couples all the rights of marriage, it stopped short of saying that
equal protection required the state to amend its marriage laws to
include same sex couples. The state constitution compelled the
legislature to afford same-sex couples all the rights married couples
enjoy, but it did not compel the state to call this regime of equal
rights “marriage.” Instead, the majority ruled, the legislature had a
choice: it could simply revise the definition of marriage; or, it could
create a parallel system of rights equal in all respects but bearing
some other name for same-sex couples.

Three justices concurred in part and dissented in part. They
agreed with the majority that the state constitution’s equal
protection guarantee required equal rights between committed
same-sex and married couples. Yet they believed that the
fundamental right to marry gave a person the right to marry
someone of the same or the opposite sex, not merely the latter.
They also disagreed with the idea that the rights of marriage could
be split off from the definition of marriage. To the dissenters, the
right to be called married under the law, and to call one’s
committed partner “spouse,” was a valuable right and public form
of recognition that same-sex couples wanted and were entitled to
under the law. They opined that while the majority opinion
advanced the cause of gay and lesbian couples in the state, it still
slighted them by allowing the legislature to exclude them, if it
chose, from the definition of marriage.

EXCERPTS FROM THE MAJORITY OPINION (By Justice
Albin): “The Legislature has recognized that the ‘rights and
benefits’ provided in the Domestic Partnership Act are directly
related ‘to any reasonable conception of basic human dignity and
autonomy.’ It is difficult to understand how withholding the
remaining ‘rights and benefits’ from committed same-sex couples is

5
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compatible with a ‘reasonable conception of basic human dignity
and autonomy.’ There is no rational basis for, on the one hand,
giving gays and lesbians full civil rights in their status as
individuals, and, on the other, giving them an incomplete set of
rights when they follow the inclination of their sexual orientation
and enter into committed same-sex relationships.

“Disparate treatment of committed same-sex couples, moreover,
directly disadvantages their children. We fail to see any legitimate
governmental purpose in disallowing the child of a deceased same-
sex parent survivor benefits under the Workers’ Compensation Act
or Criminal Injuries Compensation Act when children of married
parents would be entitled to such benefits. Nor do we see the
governmental purpose in not affording the child of a same-sex
parent, who is a volunteer firefighter or first-aid responder, tuition
assistance when the children of married parents receive such
assistance. There is something distinctly unfair about the State
recognizing the right of same-sex couples to raise natural and
adopted children and placing foster children with those couples,
and yet denying those children the financial and social benefits and
privileges available to children in heterosexual households. Five of

the seven plaintiff couples are raising or have raised children. There
is no rational basis for visiting on those children a flawed and
unfair scheme directed at their parents. To the extent that families
are strengthened by encouraging monogamous relationships,
whether heterosexual or homosexual, we cannot discern any public
need that would justify the legal disabilities that now afflict same-
sex domestic partnerships.”

EXCERPTS FROM THE CONCURRING AND DISSENTING
OPINION (By Chief Justice Poritz): “The majority
acknowledges, as it must, that there is a universally accepted
fundamental right to marriage ‘deeply rooted’ in the ‘traditions,
history, and conscience of the people.’ Yet, by asking whether there
is a right to same-sex marriage, the Court avoids the more difficult
questions of personal dignity and autonomy raised by this case.
Under the majority opinion, it appears that persons who exercise
their individual liberty interest to choose same-sex partners can be
denied the fundamental right to participate in a state-sanctioned
civil marriage. I would hold that plaintiffs’ due process rights are
violated when the State so burdens their liberty interests.”

6

COMMENTS & QUESTIONS
1. What did all of the plaintiffs in this case try to do? What happened? Why?

2. Who did the plaintiffs sue?

3. What did they rely on as the basis for their suit?

The U.S. Supreme Court has handed down several decisions in recent years that have defined the rights of gay and lesbian Americans.
Many state legislatures have also added provisions to their civil rights statutes banning discrimination on the basis of sexual orientation.
However, only one court, Massachusetts, has held that its state constitution requires same sex couples to be afforded the same right to
marry as opposite-sex couples. Several courts have ruled just the opposite – that their state constitutions do not require same sex marriages.
(Most recently, New York and Washing ton have ruled against same sex marriages. The New York case of Seymour v. Holcomb was featured
in the September 2006 issue of Courtroom & Classroom.)

Legislatures have also taken steps to preclude same sex marriages. Twenty states have adopted constitutional amendments precluding
same sex marriages and approximately forty states have enacted Defense of Marriage Acts which define marriage to include only
heterosexual unions.

In the New York and Washington cases, the courts in those states made a distinction between the right to marry and the right to marry
a person of the same sex. The right to marry was a fundamental right, but not the right to marry a person of the same sex. In the New
Jersey case featured here, the New Jersey court made a different distinction. The New Jersey court distinguished between the “right to
marry” and the “rights and benefits associated with marriage”. The New Jersey constitution required that same sex couples be entitled to
the same rights and benefits of marriage, but it did not require that same sex couples be entitled to “marriage” itself. Do you agree with
this reasoning? Does this distinction make a difference?

Is this a solution that should satisfy everyone, or is it a solution that will satisfy no one? If gay and lesbian couples are afforded the same
rights and benefits of marriage, why should they want anything more? If the court protects the sanctity of marriage, should opponents of
same sex marriage object to gay and lesbian couples getting equal rights.

Why do states prohibit same-sex couples from marrying? Is fostering procreation a legitimate government interest? Does keeping same-
sex couples from marrying advance that interest? Is childrearing a government interest? Is that interest served or hindered by preventing
gay and lesbian parents from marrying? Opponents to same-sex marriage often cite religion as the reason for their views. Is this a valid
factor in interpreting the law? What are the social benefits of letting same-sex couples marry? What are the drawbacks? Do you think the
fundamental right to marry includes the right to marry someone of the same sex? Does the concept of equal protection require society to
give same-sex couples equal treatment?
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SUMMARY: Emails from a homeowner and an affidavit of an expert
on the behavior of child pornography possessors was sufficient to support
search warrants used to seize home computers suspected of containing
child pornography. The U.S. District Court for the Eastern District of
Pennsylvania decidedUnited States v. Dietz on September 22, 2006.

BACKGROUND: Possession of child pornography is a federal
offense. In February 2004, FBI Special Agent Forrest was investigating
child sexual exploitation crimes on the internet. He logged into an AOL
chat room called “Special Interest - Yung Traders.” While in this room, a
person with the online screen name CENTRALFIRE84 posted a question
worded, “anybody tradin boyz?” Based on his experience and training,
Agent Forrest concluded that this was a request for sexually explicit
images of minor males.

Forrest sent CENTRALFIRE84 an instant message. In the ensuing online
conversation, they discussed trading videos of boys engaged in sexually
explicit activity. The person identified as CENTRALFIRE84 stated that he
was interested in boys age 10-14. Forrest gave this person an email address
he could access from his FBI job. Less than 20minutes later, he received a
message fromCENTRALFIRE84. It contained four attached images. Each
showedmale minors engaged in explicit sexual activity.

The FBI served a subpoena on AOL requesting the identity of the
person known as CENTRALFIRE84. The account was registered to Bob
Dietz of Belle Vernon, Pa. Other registered names for this account
were BOBGDIETZ1, CHIEFFIREMEDIC, CHIEFFIREMEDIC1, and
ANNOFEVERGREEN.

In March 2004, Forrest noticed that a person using the screen name,
CHIEFFIREMEDIC1, was logged into a chat room called “Very Taboo.”
Forrest posted a message here stating “tradin’ vids of yg or yb.” Three
minutes later, CHIEFFIREMEDIC1 sent Forrest an instant message: “I have
a good yg outdoor pee video will trade for a good yb action video.”
Forrest and CHIEFFIREMEDIC1 then discussed trading sexually explicit
images of children. Seven minutes later, Forrest received an email from
CHIEFFIREMEDIC1@aol.com with an attached file called “girlpee.mpg.”
The video showed a young female urinating. Nine minutes later, Forrest
replied with a corrupted file titled, “!closeupboyparty1-4.avi.”
CHIEFFIREMEDIC1 replied that he couldn’t open the file. Over the next
15 minutes, Forrest received six more emails from CHIEFFIREMEDIC1,
each with an attached image showing a minor engaged in sexual activity.

In their instant message conversation, CHIEFFIREMEDIC1 told
Forrest that he had sexually molested his former secretary’s son from the
time he was 11 years old.

The FBI subpoenaed AOL for information on the user,
CHIEFFIREMEDIC1. The internet service identified the user as Bob Dietz,
of Belle Vernon, Pa. The FBI also requested the internet provider to this
AOL subscriber during the time of Forrest’s online exchanges. AOL
identified Comcast as CHIEFIREMEDIC1’s internet provider. The Comcast
account was registered to Bob Dietz of Exton, Pa. A van parked at that
address was registered to Faith Dietz, of Professional Coach & Equipment,
Ltd. Research of that company indicated that it was owned by Faith Gates
and Bob Dietz. Further research revealed that Bob Dietz had a 1997
conviction for sexual exploitation of a child under 16.

The FBI later sought twowarrants: one to search Dietz’s Exton home and
seize his computers; the second to search his AOL email accounts. It
supported its warrant request with an affidavit describing the online
exchanges with Dietz. The affidavit also contained a statement from an FBI
expert in child pornography, who said that persons involved with this crime
rarely delete the images. The court issued the warrant. The FBI investigators
entered Dietz’s Exton home and seized three computers. A preliminary
review of one computer revealed sexually explicit images of children.

Dietz filed a motion to suppress the evidence seized by the FBI.

ANALYSIS: The Fourth Amendment requires that a search warrant
be based on probable cause to believe that a crime has been committed
and supported by an affidavit. The affidavit must state the grounds for
the warrant.

In his motion to suppress, Dietz argued that the warrants on which
the search was based were improperly issued or invalid on their face and
not based on probable cause. He also argued that they violated the
Fourth Amendment.

Dietz did not tell the court how the warrants were improper or
unconstitutional, however. He provided no explanation for his claims. He
did not show that the statements on which the warrants were based were
false, or made with reckless disregard for the truth. Nor did he provide
statements of witnesses or other evidence to show that the government had
relied on incorrect information or pursued the wrong individual.

Because Dietz did not support his claims challenging the warrants,
the court denied his motion. It also refused to grant him a hearing on
his motion because it did not state a “colorable claim for relief.” Under
this requirement, a motion must be more than unsupported assertions.
The defendant must raise some fact issue supporting his claim that the
government’s search was improper.

EXCERPTS FROM THE COURT’S OPINION (By Judge Katz):
“[T]he Federal Rules of Criminal Procedure require that all defects in the
institution of the prosecution be raised by pretrial motion. Although [the
applicable rule] does not by its terms specify when such a motion entitles
a defendant to a pretrial evidentiary hearing, we have held that a
defendant’s moving papers must demonstrate a ‘colorable claim’ for relief.
In order to be ‘colorable,’ a defendant’s motion must consist of more than
mere bald-faced allegations of misconduct. There must be an issue of fact
material to the resolution of the defendant’s constitutional claim.

“Here, Defendant’s motion to suppress the evidence seized pursuant
to the search warrants fails to state a sufficiently colorable claim for relief
to entitle Defendant to a pretrial evidentiary hearing. Defendant’s only
allegations are that the search warrants in this case were ‘improperly
issued and/or invalid on [their] face and not based upon probable cause,’
and that they were ‘illegally issued in violation of the Fourth
Amendment to the U.S. Constitution.’ These bald-faced allegations do
not raise ‘an issue of fact material to the resolution of the defendant’s
constitutional claim,’ so the court will exercise its discretion and not
hold an evidentiary hearing before ruling on Defendant’s motion to
suppress the evidence (and fruits thereof) seized, pursuant to warrants,
from his home on July 2, 2004, and from his AOL email accounts on
August 3, 2004.

“The Supreme Court ... does not require a hearing on Defendant’s
motion. [The Court has] upheld a warrant-authorized search despite
allegations of falsehoods and inaccuracies in the affidavit of probable
cause, because the defendant failed to make the ‘substantial preliminary
showing’ needed to gain an evidentiary hearing. The Court did state that
a hearing would be required if defendant's allegations of inaccuracies in
the affidavit were ‘more than conclusory’ and ‘supported by more than a
mere desire to cross-examine.’ It also went on to say the allegations
‘must be accompanied by an offer of proof . . . and should be
accompanied by a statement of supporting reasons. Affidavits or sworn
otherwise reliable statements of witnesses should be furnished, or their
absence satisfactorily explained.’ In addition, the supported allegations
must include ‘allegations of deliberate falsehood or of reckless disregard
for the truth’ in the affiant’s statements.

“Defendant in this case did much more than use a suggestive email
address, join child pornographic e-groups, or receive child pornographic
email; he sent an undercover agent not one but eight emails with child
pornographic attachments on two occasions in the five months before
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COMMENTS & QUESTIONS
1. What was Bob Dietz charged with?

2. How did the FBI find him?

3. What did the FBI do that he complains of in this case?

The Fourth Amendment prohibits the government from making unreasonable searches and seizures. A search made without a warrant is
unreasonable, except in very limited, special circumstances. But a search may also be invalid if the warrant is improperly obtained. A valid warrant
must be supported by an affidavit showing why it is likely to produce evidence of a crime. Law enforcement officers cannot use false information, nor
can they be reckless with regard to whether their supporting assertions are true or false, in acquiring a warrant.

In order to hold law enforcement to the warrant requirement, courts will exclude from a criminal trial evidence gathered in an illegal search. A
search conducted pursuant to an invalid warrant is unlawful, and evidence gathered as a result may be excluded from use at trial. Dietz wanted to
exclude the computers seized by the FBI from his criminal trial. He attempted to do so by challenging the warrants as improper. But he didn’t provide
the court with a good reason for why the warrants were invalid. Because he didn’t support his request, the court denied it.

Searches and seizures that are performed without a warrant are most frequently the subject to attack in the courts. However, search warrants are
also subject to review even though warrants are issued by judges in the first instance. That is what is happening in this case. Unfortunately, Dietz did
not make any argument to support his questioning of the warrant.

If you were Dietz’s attorney, what sort of arguments would you have made on his behalf? Could you have argued that the FBI was searching the
wrong home? Do you think the conduct of the FBI in getting private information about Dietz from AOL and Comcast was appropriate? Did the
government unlawfully cause Dietz to engage in illegal conduct by their email correspondence with him over the internet? Should the government be
allowed to assume false identities on the internet to hunt for evidence of crimes? Should things someone says on the internet be treated the same
way as things are treated in a face to face conversation? Isn’t the internet a fantasyland for some people where they take on different identities?

Is a warrant rendered reasonable by the fact that evidence of a crime is found after the warrant is executed?

Possessing photographs and images in the privacy of one’s home is generally protected by the First Amendment. Why does the law make an
exception for child pornography?

Courtroom & Classroom is published monthly September through May (9 times each school year). Annual subscription cost -- $55.
To order, write Courtroom & Classroom, 1555 Edgcumbe Road, St. Paul, MN 55116-2304. Phone 651-690-5155. FAX 651-698-8394.
Or, visit our web site, www.courtroomclassroom.com.

For an INDEX and TABLE OF CONTENTS to back issues, or to purchase back issues, visit our web site, www.courtroomclassroom.com.
Please direct your e-mail inquiries to Publisher, John C. Smith. E-mail address: smith@courtroomclassroom.com.
Permission is granted to subscribers to reproduce this newsletter for use in their classroom

C U R R E N T L E G A L I S S U E S F O R S T U D E N T S

1555 Edgcumbe Road
St. Paul, MN 55116-2304

Recycled paper 15% post-consumer waste

© 2005-2006 JWS Development

the government sought a warrant to search his home. Coupled with [the
FBI’s child pornography expert’s] credible assertion that ‘collectors of child
pornography often store their material and rarely discard it,’ and the FBI’s
ability to trace Defendant’s AOL conversations and emails to his residence,

these facts show that the issuing magistrate had a substantial basis for
concluding that the June 30, 2004 warrant was supported by probable
cause.”


