
SUMMARY: California police officers, who used extended
group interrogation tactics against individual minor boys to
obtain murder confessions, violated the constitutional rights of
the minors and were subject to suit for their unreasonable
conduct. The United States Court of Appeals for the Ninth
Circuit decided Crowe v. Wrisley on January 14, 2010.

BACKGROUND: On January 20, 1998, Richard Tuite
appeared in a California neighborhood. Witnesses thought he
appeared drunk or high. His movements were strange and
included spinning around in circles. At one point, he yelled at
an unidentified person, "I'm going to kill you, you fucking
bitch."

Between 7:00 and 8:00 that evening, he knocked on
a door in the neighborhood and asked for "Tracy." The
homeowner said she did not know Tracy and Tuite left. But he
returned, opened the door, and asked again for Tracy. When he
was told the same thing, he left again. About 7:50 p.m., a
neighborhood resident called police and reported a man
behaving strangely. Around 9:30 another neighbor called to
report a transient who knocked on his door and said he was
looking for a girl. An officer dispatched to the area saw a door
closing on the home of the Crowe family as he drove past. He
did not see who shut the door.

That night, 12-year old Stephanie Crowe was
stabbed to death in her bedroom. She was found at 6:30 a.m.
by her grandmother. Police began their investigation with the
Crowe family and eventually focused on Michael Crowe.
Michael was Stephanie's 14-year-old brother. When they asked
Michael about his activities before Stephanie's body was
discovered, he said he had gotten up at 4:30 a.m. with a
headache, turned on the TV for light, and got some Tylenol in
the kitchen before returning to bed. He said he had thought all
of the bedroom doors were closed, though Stephanie's was
open when the grandmother found her body.

Police took Michael and his sister, Shannon, into
protective custody at a children's shelter.

The same day, they located Richard Tuite, bringing him to the
police station for questioning, fingerprints, fingernail
scrapings, and samples of his hair and clothing. They talked to
him briefly and let him go, without researching his
background, which included an extensive history of mental
issues and multiple arrests.

Disbelieving Michael's story of events the evening
of his sister's death, they questioned him on four separate
occasions for hours at a time. These interrogations involved
more than one police officer and sometimes a psychologist.
The officers insisted that Michael had killed Stephanie and that
he could receive treatment if he told them about it. Michael

repeatedly denied that he had done it, so police tried to
convince him that he must have repressed the memory of it, or
that maybe there was a "good Michael" and a "bad Michael"
and that the bad Michael had killed her. After four intensive
interviews, they got Michael to say that he thought he did it if
they said he did.

Police undertook similar tactics with two of
Michael's friends, Aaron and Joshua. Aaron had a knife
collection and told them that one of his knives was missing.
Police then questioned a third minor, Joshua, in whose
possession they found the missing knife. On this evidence, the
police relentlessly pursued confessions from the other two
minors with grueling interrogations, some up to 12 hours long,
and with assertions that they had enough evidence to prove
that they were killers.

All three boys ultimately made statements that
satisfied the prosecution that they were killers. The boys were
arrested and held pending trial. Their interrogation statements
were introduced against them in at least three pre-trial
hearings.

About a year after the case against the boys began, forensics
experts found Stephanie Crowe's blood on the clothing sample
taken from Tuite. The boys were released and Tuite was
convicted of the killing. The boys' trials never commenced.

The boys' families sued the police claiming
violations of the boys’ constitutional rights based on the harsh
tactics used by the police. The district court entered a
summary judgment in favor of the police and dismissed the
case. The families then appealed to the Ninth Circuit.

ANALYSIS: The boys’ families sought several forms of relief
including a "section 1983" claim for violations of their Fifth
and Fourteenth Amendment rights. Section 1983 is the civil
rights statute that allows injured parties to sue for
constitutional violations. The police officers asserted qualified
immunity, which protects them from liability unless a plaintiff
can show the following: that the government denied his
constitutional rights; and that the right(s) allegedly violated
were clearly established at the time.

The boys argued that the confessions forced out of
them through intense interrogations violated their right
against compelled self-incrimination under the Fifth
Amendment. The defendants argued that the Fifth
Amendment applies only in a "criminal case." The district court
had ruled that questioning of suspects precedes a criminal case
and therefore Fifth Amendment rights don't apply to police
interrogations. The Ninth Circuit reversed that ruling, holding
that a coerced statement has been "used" in a criminal case
when it has been relied upon to file formal charges against the
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one who confessed, to determine that a prosecution may
proceed, and to determine pretrial custody status. Police used
the forced confessions by the boys for these purposes and thus
violated their constitutional rights. At the time the boys were
interrogated, the clearly established rule in the Ninth Circuit
was that the Fifth Amendment was violated as soon as police
used coercive means to extract a confession.

The families also argued that the police behavior
following Stephanie's death violated the Fourteenth
Amendment's substantive due process guarantee. We often
think of the other type of due process, which is procedural.
This prong of the due process clause requires government to
provide notice of a law violation to the person accused, and an
opportunity to be heard before punishment can be imposed.
Substantive due process protects against government violations
that are so outrageous that they shock the conscience--it's not
the procedure employed but the very substance of the behavior
that constitutes the Fourteenth Amendment violation. The
Ninth Circuit found that the intense interrogations of the boys
and the insistence by police that they had committed the
murder and must confess to it, met this standard. The court
found that such techniques, particularly when employed
against a minor, were unconstitutional at the time the
underlying investigation commenced and therefore police
were not entitled to qualified immunity on this claim either.

The court's rejection of the police's motion for
summary judgment on these claims meant that the boys could
bring them at trial on their section 1983 claims.

EXCERPTS FROM THE MAJORITY OPINION (By Judge
Thomas): ): "In granting summary judgment for defendants,
the district court concluded that Michael and Aaron’s Fifth
Amendment claims failed for two reasons. First, the district
court interpreted [Supreme Court precedent] to require that a
compelled statement be introduced in a criminal trial in order
to create a Fifth Amendment cause of action. Second, the
district court concluded that a Fifth Amendment cause of
action can never arise against a police officer, because the harm
is the introduction of the statement at trial and the police
officer will never be the proximate cause of that harm.

"[T]he prosecution of Michael and Aaron did not
cease with the boys’ interrogations. Rather, the boys were
indicted and the case against them continued for a year, up
and until the eve of trial. During this time, statements
obtained during the boys’ interrogations were used in several
pre-trial proceedings.

"All three pre-trial proceedings in which Michael
and Aaron’s statements were used gave rise to a Fifth
Amendment cause of action. The '707 hearing' was held to
determine whether the boys would be incarcerated in Juvenile
Detention prior to trial. Pre-trial incarceration is a deprivation
of liberty and an important part of any 'criminal case.'

"A grand jury proceeding is at the heart of a
'criminal case.' Without an indictment, there is no trial.

"Finally, a 'Dennis H. hearing' is yet another
important part of a 'criminal case.' The outcome of such a
hearing is not merely a choice of venue, but a determination of
maximum punishment. As the California Supreme Court has

noted, 'the certification of a juvenile offender to an adult court
has been accurately characterized as ‘the worst punishment the
juvenile system is empowered to inflict.’

"The district court’s reasoning would effectively bar
any § 1983 action for a violation of the Self-Incrimination
Clause. A police officer will never 'actually introduce the
statement into evidence' and prosecutors and judges have
absolute immunity for any act performed in their prosecutorial
and judicial capacities. Such a rule is in direct conflict with
'[t]he purpose of § 1983 [which] is to deter state actors from
using the badge of their authority to deprive individuals of
their federally guaranteed rights.

"We have previously explained that police conduct
need not include physical violence to violate substantive due
process. It has also long been established that the
constitutionality of interrogation techniques is judged by a
higher standard when police interrogate a minor.

"The Crowes and the Housers presented testimony
from several expert and lay witnesses in support of their
argument that the interrogations of Michael and Aaron
violated the boys’ substantive due process rights. Dr. Richard
Leo, an expert in coerced confessions, described Michael’s
interrogation as 'the most psychologically brutal interrogation
and tortured confession that I have ever observed.' Dr. Calvin
Colarusso, Director of Child Psychiatry Residence Training
Program at the University of California, San Diego, conducted
a psychiatric evaluation of Michael and characterized his
interrogation as 'the most extreme form of emotional child
abuse that I have ever observed in my nearly forty years of
observing and working with children and adolescents.' Robert
Puglia, former Chief Deputy District Attorney for Sacramento
County, testified in a sworn declaration that Michael’s
statements were the product of a 'coercive police scheme.' And
finally, a juror in Tuite’s criminal trial, who viewed the
videotapes of the boys’ interrogations, described the
interrogations as 'brutal and inhumane' and 'psychological
torture.'

"One need only read the transcripts of the boys’
interrogations, or watch the videotapes, to understand how
thoroughly the defendants’ conduct in this case 'shocks the
conscience.' Michael and Aaron—14 and 15 years old,
respectively— were isolated and subjected to hours and hours
of interrogation during which they were cajoled, threatened,
lied to, and relentlessly pressured by teams of police officers.
'Psychological torture' is not an inapt description. In [our
Cooper decision], we held that police violated an adult
suspect’s substantive due process rights when they 'ignored
Cooper’s repeated requests to speak with an attorney,
deliberately infringed on his Constitutional right to remain
silent, and relentlessly interrogated him in an attempt to
extract a confession.' The interrogations of Michael and Aaron
are no less shocking.

"[D]efendants are not entitled to qualified
immunity because it was clearly established, at the time of the
boys’ interrogations, that the interrogation techniques
defendants chose to use 'shock the conscience.' Defendants
had the benefit of this Court’s holding in Cooper, as well as
Supreme Court case law directing that the interrogation of a
minor be conducted with 'the greatest care.'"
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COMMENTS & QUESTIONS

1. What happened to Stephanie Crowe? Who did it?

2. Who did police blame? Why?

3. What evidence changed their minds? How long had they had it?

In addition to the above Fifth and Fourteenth Amendment claims, the boys' families also brought
Fourteenth Amendment claims for deprivation of their children's companionship. The district court had ruled that
these claims could not stand because police had probable cause to arrest the boys, even if they had no right to
secure the coerced confessions. The Ninth Circuit rejected that reasoning, however, concluding that the deprivation
of companionship did not arise because of the arrests but because of the boys' incarceration. That incarceration
followed from the coerced confessions, which were not legally sufficient to support detention.

Do police have the right to ask hard questions? When questioning a suspect, can they act like they have more
evidence on hand than they actually do? Is it fair to allow more than one police officer to interrogate a minor at one
time?

Why did police go after Michael so aggressively? Why, generally, do police try hard to solve crimes? Why do
prosecutors pursue arrests with such zeal?

The boys never had a lawyer during police questioning, although they were advised of their right to one. What
might account for that? Did the parents fail their children by not getting them counsel right away?

Did police have any evidence against Aaron and Joshua when they interrogated them? Would it have been enough
to charge them with murder on its own?

How could they have missed the blood on Tuite's clothing for so long? Why did they not investigate him more
thoroughly? What do you think of the evidence? Does it seem like police knew more, or suspected more, than we
learn in this case?

Do you think that this conduct was outrageous? Would it have been outrageous if the suspects were adults and not
police? Is this sort of harsh interrogation tactics permissible at any time?

Were the police just doing their job?

What do you think would be a fair dollar amount of compensation due to the boys if the police conduct was found
to be improper?
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Unusual Miranda Warning Satisfied Constitution
SUMMARY: Miranda warning, that did not use the specific
familiar Miranda language but did include notice of a
criminal suspect's "right to talk to a lawyer before answering
any of [the officers'] questions" and "right to use any of these
rights at any time you want during the interview," satisfied a
criminal suspect's constitutional rights. The United States
Supreme Court decided Florida v. Powell on February 23,
2010.

BACKGROUND: In August 2004, Tampa police entered an
apartment rented by Kevin Powell seeking to question Powell
regarding a robbery. They found Powell in the apartment,
after which they conducted a search. Under the bed, they
found a loaded handgun. Powell, a convicted felon, is
prohibited from possessing a handgun.

The officers took Powell to the Tampa Police Headquarters,
where they read him their notice of his rights, which states:
"You have the right to remain silent. If you give up the right
to remain silent, anything you say can be used against you in
court. You have the right to talk to a lawyer before answering
any of our questions. If you cannot afford to hire a lawyer,
one will be appointed for you without cost and before any
questioning. You have the right to use any of these rights at
any time you want during this interview.”

Powell then signed a form agreeing to talk to police. He
admitted that he owned the handgun and that despite his
prohibition on possession, he had bought it for himself for
protection. Powell was charged with unlawful possession of a
handgun.

At trial on the charges, Powell moved to suppress his
statements at the police station, arguing that the warning
Tampa police had given him was inadequate under the
federal and Florida constitutions. The trial court denied the
motion and a jury convicted Powell. He appealed and the
appellate court reversed, reasoning that under U.S. Supreme
Court and Florida precedent, the Tampa police warning was
inadequate to make Powell aware of his full rights prior to
speaking to police. The state appealed and the Florida
Supreme Court upheld the decision in Powell's favor. The
state petitioned the United States Supreme Court which
granted review.

ANALYSIS: Powell made two main arguments to the U.S.
Supreme Court. First, he argued that they lacked jurisdiction
to review the Florida Supreme Court's decision because it was
based on state law, on which the Florida high court has the
final say. Second, he reiterated his arguments that the Tampa
pre-interrogation warnings were inadequate.

Addressing Powell's first argument, the U.S. Supreme Court
ruled that it had the right to review the Florida decision.
Although the federal courts lack power to tell states the
rights their own constitutions provide--so long as they are at
least as protective as the federal Constitution--state court
decisions must truly rest on state law. If a state court
mentions the state constitution and cases interpreting it but

goes on to rely on federal cases, such that its decision reads
as a determination of what federal law requires, the U.S.
Supreme Court is not required to accept the state's
interpretation. A majority of the Supreme Court's justices
ruled that Florida's opinion was not tied to an independent
state constitutional ground separate from that court's
understanding of the federal Constitution.

Proceeding to the merits of the case, the majority disagreed
with Powell and the Florida appellate courts. Powell had
been told both that he had the right to an attorney before
answering any questions and that he could exercise his rights
at any time. Together, these warnings conveyed to Powell
that he could have demanded counsel before talking to
police, and that he could have stopped talking to them at
any point and gotten a lawyer's counsel. His failure to do so
was a conscious and informed decision on his part, not the
result of an improper or misleading warning by Tampa
police.

Justice Stevens dissented, joined in part by Justice Breyer.
Stevens opined that the Florida courts had articulated
adequate independent bases for their holding supported by
the Florida Constitution. Therefore, the U.S. Supreme Court
lacked jurisdiction. The dissenters felt the warning Powell
was given only told him he could speak with a lawyer before
questioning, not that he could stop talking at any time and
demand a lawyer during interrogation.

EXCERPTS FROM THE MAJORITY OPINION (By
Justice Ginsburg): "Although invoking Florida’s
Constitution and precedent in addition to this Court’s
decisions, the Florida Supreme Court treated state and federal
law as interchangeable and interwoven; the court at no point
expressly asserted that state-law sources gave Powell rights
distinct from, or broader than, those delineated in Miranda.

"The Florida Supreme Court trained on what
Miranda demands, rather than on what Florida law
independently requires. We therefore cannot identify, 'from
the face of the opinion,' a clear statement that the decision
rested on a state ground separate from Miranda.

"Miranda’s third warning—the only one at issue
here—addresses our particular concern that '[t]he
circumstances surrounding in-custody interrogation can
operate very quickly to overbear the will of one merely made
aware of his privilege [to remain silent] by his interrogators.'
Responsive to that concern, we stated, as 'an absolute
prerequisite to interrogation, that an individual held for
questioning 'must be clearly informed that he has the right
to consult with a lawyer and to have the lawyer with him
during interrogation.' The question before us is whether the
warnings Powell received satisfied this requirement.

"The four warnings Miranda requires are invariable,
but this Court has not dictated the words in which the
essential information must be conveyed. In determining
whether police officers adequately conveyed the four
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warnings, we have said, reviewing courts are not required to
examine the words employed 'as if construing a will or
defining the terms of an easement. The inquiry is simply
whether the warnings reasonably ‘conve[y] to [a suspect] his
rights as required by Miranda.’'

"The Tampa officers did not 'entirely omi[t]' any
information Miranda required them to impart. They
informed Powell that he had 'the right to talk to a lawyer
before answering any of [their] questions' and 'the right to
use any of [his] rights at any time [he] want[ed] during th[e]
interview.' The first statement communicated that Powell
could consult with a lawyer before answering any particular
question, and the second statement confirmed that he could
exercise that right while the interrogation was underway. In
combination, the two warnings reasonably conveyed
Powell’s right to have an attorney present, not only at the
outset of interrogation, but at all times.

"To reach the opposite conclusion, i.e., that the
attorney would not be present throughout the interrogation,
the suspect would have to imagine an unlikely scenario: To
consult counsel, he would be obliged to exit and reenter the
interrogation room between each query. A reasonable suspect
in a custodial setting who has just been read his rights, we
believe, would not come to the counterintuitive conclusion
that he is obligated, or allowed, to hop in and out of the
holding area to seek his attorney’s advice. Instead, the
suspect would likely assume that he must stay put in the
interrogation room and that his lawyer would be there with
him the entire time."

EXCERPTS FROM THE DISSENT (By Justice Stevens):
"The adequate-and-independent-state-ground doctrine rests
on two 'cornerstones': '[r]espect for the independence of state
courts' and 'avoidance of rendering advisory opinions.'

"'[I]f the same judgment would be rendered by the
state court after we corrected its views of federal laws, our
review could amount to nothing more than an advisory
opinion.' The state court 'need only make clear by a plain
statement in its judgment or opinion that the federal cases
are being used only for the purpose of guidance, and do not
themselves compel the result that the court has reached.'
That advice has sometimes been misunderstood as a
command that unless such a plain statement is included in a
state-court opinion, the court’s ruling cannot have rested on
an adequate and independent state ground. But the real
question is whether 'the adequacy and independence of any
possible state law ground is . . . clear from the face of the
opinion.' Contrary to the assumption made by the Court,
we have no power to assume jurisdiction that does not
otherwise exist simply because the Florida Supreme Court
did not include in its decision some express statement that
its interpretation of state law is independent.

"In this case, the Florida Supreme Court concluded
that'[b]oth Miranda and article I, section 9 of the Florida
Constitution require that a suspect be clearly informed of the
right to have a lawyer present during questioning,' and that
the warnings given to Powell did not satisfy either the State

or the Federal Constitution. In my view, the Florida Supreme
Court held on an adequate and independent state-law
ground that the warnings provided to Powell did not
sufficiently inform him of the 'right to lawyer’s help' under
the Florida Constitution. Moreover, the state cases relied
upon by the Florida Supreme Court did not themselves rely
exclusively on federal law. The primary case relied upon for
the state law holding, rested exclusively upon state law. In
that decision, the Florida Supreme Court embraced the
principle that '[w]hen called upon to decide matters of
fundamental rights, Florida's state courts are bound under
federalist principles to give primacy to our state Constitution
and to give independent legal import to every phrase and
clause contained therein.' Elaborating upon the meaning of
Art. I, §9 of the Florida Constitution, the Florida Supreme
Court explained the roots of Florida’s commitment to
protecting its citizens from self-incrimination. Florida has
long 'required as a matter of state law that one charged with
a crime be informed of his rights prior to rendering a
confession.' It has required warnings before some
interrogations since at least 1889, and has for that long
excluded confessions obtained in violation of those rules.

"Despite the failure of the warning to mention it, in
the Court's view the warning 'reasonably conveyed' to Powell
that he had the right to a lawyer’s presence during the
interrogation. The Court cobbles together this conclusion
from two elements of the warning. First, the Court assumes
the warning regarding Powell’s right 'to talk to a lawyer
before answering any of [the officers’] questions' conveyed
that 'Powell could consult with a lawyer before answering
any particular question,' Second, in the Court’s view, the
addition of a catchall clause at the end of the recitation of
rights 'confirmed' that Powell could use his right to consult
an attorney 'while the interrogation was underway.'

"The more natural reading of the warning Powell
was given, which (1) contained a temporal limit and (2)
failed to mention his right to the presence of counsel in the
interrogation room, is that Powell only had the right to
consult with an attorney before the interrogation began, not
that he had the right to have an attorney with him during
questioning. Even those few Courts of Appeals that have
approved warnings that did not expressly mention the right
to an attorney’s presence during interrogation have found
language of the sort used in Powell's warning to be
misleading. For instance, petitioner cites [a] Second Circuit’s
decision as an example of a court applying the properly
flexible approach to Miranda. But in that case, the Second
Circuit expressly distinguished a warning that a suspect
‘could consult an attorney prior to any question,' which was
'affirmatively misleading since it was thought to imply that
the attorney could not be present during questioning.'

"When the relevant clause of the warning in this
case is given its most natural reading, the catchall clause
does not meaningfully clarify Powell’s rights. It
communicated that Powell could exercise the previously
listed rights at any time. Yet the only previously listed right
was the 'right to talk to a lawyer before answering any of [the
officers’] questions.' Informing Powell that he could exercise,
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COMMENTS & QUESTIONS

1. Where did police encounter Kevin Powell? Why were they looking for him?

2. What part of the country was Powell in when they found him? What else did they find on the premises?

3. What was Powell charged with? How did he respond?

The Miranda rule was developed to protect the individual's Fifth Amendment right against self-incrimination. The
Miranda warning ensures that people in custody realize they do not have to talk to the police and that they have the right
to the presence of an attorney. If the Miranda warning is not given before questioning, or if police continue to question a
suspect after he or she indicates in any manner a desire to consult with an attorney before speaking, statements by the
suspect generally are inadmissible at trial—they cannot be used against the suspect.

While the Miranda decision does itemize the constitutional rights of which a criminal suspect must be informed, it
doe not provide the exact wording all police jurisdictions must use. Anyone who watches television has heard the Miranda
warnings. Watch any episode of Law & Order and you will hear the standard Miranda warning: “You have right to remain
silent. Anything you say can and will be used against you in a court of law. You have the right to speak to an attorney,
and to have that attorney present during any questioning. If you cannot afford an attorney, one will be provided for you
at government expense.”

Sometimes suspects are even given a more detailed Miranda warning, designed to cover all contingencies that a
suspect might encounter while in police custody. Suspects may be asked to sign a statement acknowledging they
understand the following: “You have the right to remain silent and refuse to answer questions. Do you understand?
Anything you do say may be used against you in a court of law. Do you understand? You have the right to consult an
attorney before speaking to the police and to have an attorney present during questioning now or in the future. Do you
understand? If you cannot afford an attorney, one will be appointed for you before any questioning if you wish. Do you
understand? If you decide to answer questions now without an attorney present you will still have the right to stop
answering at any time until you talk to an attorney. Do you understand? Knowing and understanding your rights as I have
explained them to you, are you willing to answer my questions without an attorney present?”

The Tampa Police did not use these familiar forms. Do you understand the warning Powell was given by the
Tampa police? Do you think it was sufficient to inform him of all his rights? Do you think Powell understood his rights?
Would you have understood the full extent of your rights from the Tampa warning?

Why doesn’t the Supreme Court just specify the exact language that must be used? Would this be a good idea or a
bad idea?

If the job of police is to catch criminals, and confessions are a very good way to establish commission of a crime,
does it serve society to allow suspects so much protection against speaking to police?

at any time during the interview, the right to talk to a lawyer
before answering any questions did not reasonably convey
the right to talk to a lawyer after answering some questions,
much less implicitly inform Powell of his right to have a
lawyer with him at all times during interrogation.

An intelligent suspect could reasonably conclude that all he
was provided was a one-time right to consult with an
attorney, not a right to have an attorney present with him in
the interrogation room at all times."
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SUMMARY: A resident's consent to allow police to enter a
home and then to search some freezers in the garage was not
unconstitutionally tainted by police's earlier action of using a
drug-sniffing dog to sniff outside the garage door for the
scent of marijuana. The Supreme Court of Arizona decided
Arizona v. Guillen on January 15, 2010.

BACKGROUND: In March of 2006, police were told that
Jose Guillen was storing marijuana in his garage. They did
not respond immediately. Eight months later, after
confirming that no one was present in Guillen's home,
police took a drug sniffing dog up to the closed garage door.
The drug-sniffing dog's reaction, in light of its training and
prior behavior, indicated to police that it smelled marijuana
within the garage.

An hour or two later, Guillen's wife returned to the
property. Police approached her in the driveway, spoke to her
and asked if they could continue talking inside. She agreed.
They then told her that they had information suggesting
that marijuana was located on the premises. They asked if
they could search the property and Guillen's wife consented.

When they entered the garage, they detected a
strong smell of marijuana. A narcotics officer brought the
drug-sniffing dog into the garage and the dog signaled at an
unlocked freezer. They checked it, but it was empty. The
officers then obtained a search warrant over the telephone to
search two locked freezers. Inside, they found two bales of
marijuana.

Before trial, Guillen moved to suppress the
marijuana evidence. The trial court denied the motion, and
in the following trial, the jury found him guilty of possession
of marijuana for sale. The trial court sentenced him to
prison. Guillen appealed and the appeals court reversed. The
state appealed to the Arizona Supreme Court.

ANALYSIS: The appeals court had remanded the case to the
trial court for a determination of whether the police had
reasonable suspicion to sniff the garage. Such a search, the
Supreme Court concluded, did not clearly violate the Fourth
Amendment under United States Supreme Court precedent.
Under the Arizona Constitution, such a search would intrude
upon reasonable expectations of privacy. Yet the state
constitution does not require a warrant for all searches. A
warrant would not be required if the officers had a
reasonable suspicion that contraband would be found at the
site of the search. The appeals court had therefore remanded
to the district court with instructions to determine whether
police had reasonable suspicion to conduct the initial dog
sniff.

The state argued that police's conduct prior to
gaining permission to search the home was irrelevant
because Guillen's wife did not know that police had
undertaken the prior dog-sniff by the garage door. If the wife
did not know about that activity, it could not have affected
her decision to give police her permission to search. Once

she gave that permission, there was no constitutionality
issue. A resident may give police permission to search a
home and once that permission is given, the search is
constitutional for all residents.

The United States Supreme Court has set forth a
test for determining whether a subsequent consensual search
is tainted by a prior unconstitutional search. To answer the
question, a court must consider 1) the time elapsed between
the illegality and the acquisition of the evidence; 2) the
presence of intervening circumstances, and 3) the purpose
and flagrancy of the official misconduct.

Here, the elapsed time between the dog-sniff
outside the garage and police's securing permission to search
from Guillen's wife was only an hour or two. Yet the Guillens
were not home at the time and when they did arrive, they
had no knowledge that police had been there earlier. The
police's purpose in conducting the dog-sniff was to fight
crime, specifically drug crime, and it is not clear-cut that the
dog-sniff absent a fence and no-trespassing sign violated
reasonable expectations of privacy.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Ryan): "The Fourth Amendment provides in part that '[t]he
right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated.' Unlawful entry into a home is
the 'chief evil' against which the provision protects. It
'applies to action by state officers under the Due Process
Clause of the Fourteenth Amendment.' Arizona’s
constitutional counterpart to the Fourth Amendment, Article
2, Section 8, provides that '[n]o person shall be disturbed in
his private affairs, or his home invaded, without authority of
law.' Thus, as a general rule police must obtain a warrant
before searching premises in which an individual has a
reasonable expectation of privacy.

"One long recognized exception to the warrant
requirement is consent. To be valid, consent must be
voluntarily given, and whether the consent was voluntary 'is
a question of fact to be determined from the totality of the
circumstances.' Consent must 'not be coerced, by explicit or
implicit means, by implied threat or covert force.' The state
bears the burden of showing that consent to search was
voluntary.

"Here, defense counsel made clear at the
suppression hearing below that Guillen was not challenging
the voluntariness of Mrs. Guillen’s consent or her authority
to consent to the search. Rather, he argued that the first dog
sniff at the garage perimeter was illegal, and it necessarily
tainted Mrs. Guillen’s subsequent consent to search,
requiring exclusion of the evidence discovered in the garage.

"Evidence seized following consent to a search
must be suppressed if the consent is tainted by a prior
constitutional violation. Exclusion deters police misconduct
'by removing the incentive for such conduct.' Suppression,
however, is not required if the unconstitutional conduct is

Use of Drug-Sniffing Dog Did Not Taint Search



sufficiently attenuated from the subsequent seizure. '[T]he
unconstitutional acts of an officer taint a consensual search
unless there are sufficient intervening circumstances between
the unlawful conduct and the consent to truly show that it
was voluntary.'

"Assuming, without deciding, that the dog sniff
violated Article 2, Section 8, we conclude that Mrs. Guillen’s
consent was valid because under Brown’s three-factor test,
intervening circumstances obviated any alleged taint and the
first dog sniff conducted from outside the garage was not
flagrant police misconduct.

"Mrs. Guillen’s consent was obtained within a few
hours after the dog sniff took place. Although this fact favors
Guillen, it does not weigh heavily in our analysis because of
the presence of intervening circumstances.

"Mrs. Guillen’s lack of knowledge of the dog sniff
constitutes a major break in the causal chain. It is
uncontested that Mrs. Guillen was unaware of the dog sniff
when she consented to the search.3 Because Mrs. Guillen
knew nothing of the dog sniff, no link between the alleged
illegality and the consent was established. Thus, she was 'in
the same posture . . . as a person not previously subject to an
illegal entry.'

"[T]he case law on dog sniffs of the exterior of a
residence accessible to the public is far from clear. Dog sniffs
of cars and luggage or other containers in public places
plainly do not constitute searches under the Fourth
Amendment. [N]either this Court nor the United States
Supreme Court has analyzed the constitutionality of dog
sniffs conducted at the exterior of a residence under the
Fourth Amendment or the Arizona Constitution. Moreover,
cases from other jurisdictions are split on whether dog sniffs
of the exterior of a residence violate the Fourth Amendment
or their respective state constitutions. Given these
circumstances, we conclude that any supposed 'flagrancy of
the official misconduct [was] de minimis.'"
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COMMENTS & QUESTIONS

1. What animal did police bring to Guillen's home? Was it in any way special?

2. Was anyone home at the time police first visited the residence? When did the occupants come home?

3. Did police ask permission to search the house? Whom did they ask? What did she say?

Examine the facts of this case very closely and make an argument for the position that the police acted
improperly. The police had information about marijuana possibly being stored in Guillen’s garage for eight months and
did not act on that information. They must not have thought it was very good information if they waited that long.
What made them go to the garage eight months later? Were they just having a slow day? Did the dog just become
available to conduct the “clandestine” search? Why did they take the dog to the home when no one was home? Did they
think that what they were doing was somehow improper? Why did they have to sneak around? Did they think they were
they trespassing?

Would the police be justified in going “door-to-door” with a drug-sniffing dog if they had no suspicions about a
particular neighborhood? If not, why could they do it based on eight-month old information? Aren’t our homes supposed
to be free from searches? Wasn’t the dog-sniffing a search?

What if the police had an electronic sensor of some sort that would alert them to contraband inside
houses as they drove down the street? Could they use it to drive up and down city streets and then knock on doors to ask
permission to search homes? Isn’t this unconstitutionally intrusive?

Should police be allowed to snoop around your property with a drug-sniffing dog? Should they be
allowed to look in your windows? What about climbing on a ladder and peering in upstairs windows? Does it matter if
they know you are not home? Should it matter?

Why would Guillen's wife have allowed police to come in? Why did she let them search the home? Wouldn’t it be
intimidating for the police to come into your home and ask for your permission to search it? Would you fell comfortable
in telling them no?

The police did get a warrant to search the locked freezers. Was that warrant properly obtained based on the dog-
sniffing and the earlier search? Should that be allowed?

The court made a big deal of the fact that there was no fence and no "No Trespassing" sign. Do we have to put up
fences to enjoy privacy from warrantless police searches? What is trespassing? Is a person cutting across someone else's
property not a trespasser if there is no sign? Do we have to put up signs saying "No Shooting" if we don't want to be shot?
Do we need signs saying, "no interfering with my free speech rights?" Is this case decided correctly?

Should a consent to search eliminate any prior problems with a search?
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SUMMARY: Under Wisconsin law, a woman who allowed
her daughter's friend to stay in her home rent-free along
with his two dogs was liable to a passer-by bitten by one of
the dogs when their owner went out the front of the house
with the dogs off-leash. The Wisconsin Supreme Court
decided Pawlowski v. American Family Mutual Insurance
Company on December 29, 2009.

BACKGROUND: In about June 2003, Nancy Seefeldt
granted permission for her daughter's friend, Walter
Waterman, to stay in her home along with his two dogs, Boo
and Diesel. Waterman had informed Seefeldt that Boo had
been involved in an incident and had recently nipped a six-
year-old girl on the arm and scared her.

In October 2003, Waterman went out the door of
Seefeldt's house with the two dogs off-leash. Boo ran at
Colleen Pawlowski, who was walking near the house, and
jumped on her, biting at Pawlowski's left shoulder. The dog
then bit at her thigh and finally her calf, where its teeth
punctured her leg.

Waterman got the dogs under control and offered
to give Pawlowski a ride home or to the hospital. She
declined. Later, she sued Seefeldt under a strict liability
statute making a dog owner liable for injuries it causes.

Seefeldt filed a motion for summary judgment,
arguing that she was not liable for Waterman's dog's
behavior. The trial court granted the motion, ruling that
Seefeldt was not responsible. Pawlowski appealed the
Wisconsin Court of Appeals ruled that she was responsible
for the dog’s behavior. Seefeldt then appealed to the
Wisconsin Supreme Court

ANALYSIS: Wisconsin statutes section 174.02 provides that
"the owner of a dog is liable for the full amount of damages
caused by the dog injuring or causing injury to a person." If
the owner knew that a dog had previously injured someone,
an injured plaintiff can recover double damages. Under the
statute, "owner" is defined to include "any person who owns,
harbors or keeps a dog."

In contending she was outside the statute's reach,
Seefeldt made several arguments. First, she asserted that any
obligation she had to control Boo disappeared when the dog
left the house with Waterman, its owner. At that point, he
had the full power and responsibility to control the dog, and
Seefeldt had none. She also compared herself to victorious
defendants in dog bite cases, including one where the owner
had left the dog at a kennel when she went away and
another where the owners left the dog inside their own
house. In the first case, the owner's minor son had gone and
retrieved the dog without her knowledge, and it bit
someone. In the latter case, neighbors had gone into the
house without the owner's knowledge and been bitten. The
court held that it was improper to hold the owner liable in
either of those cases because the owner had done everything
possible and reasonable to keep the dog separate from
potential dog-bite victims and was away from the premises at

the time of the attack and therefore without means to
control the dog.

Here, Seefeldt had not imposed any leash rule on
Waterman, nor taken any other steps to prevent one of his
dogs from getting at and biting someone while she was
offering the dog a home. In that situation, she was the sort
of person the legislature wanted to hold liable--someone
keeping or protecting or sheltering a dog, without adequate
controls, that gets away and bites another person. The court
refused to remove Seefeldt's obligation at some
instantaneous point when the biting dog left the house with
Waterman. It was at that point when the dog posed the
greatest danger to others.

The court also rejected her landlord-tenant
comparison. Waterman paid her nothing and occupied a
room within Seefeldt's home, thus there was no separate
property housing the dog over which Seefeldt had reduced
control.

EXCERPTS FROM THE COURT’S OPINION (By Chief
Justice Abrahamson): "Ms. Seefeldt argues that she was
not a 'keeper' or 'harborer' of the dog for purposes of Wis.
Stat. § 174.02 at the time of the dog bite incident because
Mr. Waterman, the dog's owner, had 'full custody, control
and dominion over the dog' at that time and that her limited
dominion as a keeper was terminated when Mr. Waterman
left the house with the unleashed dogs. She claims that at
that moment, the 'dual authority' shared by her and Mr.
Waterman was 'merged in the owner,' and her
'responsibilities concerning the dog [were] at an end. She
also asserts that judicial public policy precludes recovery by
the plaintiffs.

"Critically here, the statutory 'owner' of a dog is
defined for purposes of Wis. Stat. § 174.02 more inclusively
than simply a legal owner of the dog. Wisconsin Stat. §
174.001(5) defines the word 'owner' as including 'any person
who owns, harbors or keeps a dog.' The statutes do not
define the words 'harbors' or 'keeps.'

"Whether a person is one who 'harbors' or 'keeps'
a dog is ordinarily a factual question for the fact finder and
'depends upon the peculiar facts and circumstances of each
individual case.' Here the facts are undisputed, and the
question of law presented is whether Ms. Seefeldt is a
'statutory owner' of the dog, as defined in § 174.001(5), that
is, whether on the established facts she is one who 'harbors'
or 'keeps' Boo.

"According to [our] Pattermann decision,
''[h]arboring a dog' means something more than a meal of
mercy to a stray dog or the casual presence of a dog on
someone's premises. Harboring means to afford lodging, to
shelter or to give refuge to a dog.' Thus the court of appeals
distinguished 'harboring' a dog from 'keeping' a dog,
concluding that harboring 'means to afford lodging, to
shelter or to give refuge to a dog.'

Homeowner Liable for Dog Staying in Home
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"In Pattermann, the court of appeals concluded
that the defendant homeowner who allowed the dog in his
home for a short time did not harbor or keep the dog. In
contrast to the present case, the dog did not live in the
house, and the homeowner had not 'fed or cared for the dog
in any way.'

"Under the Pattermann definition of harboring,
which we adopt, Ms. Seefeldt 'harbored' Boo. She allowed the
dog to live in her home for several months, affording the
dog shelter and lodging. As Ms. Seefeldt's reply brief
describes the situation, Ms. Seefeldt was 'temporarily
providing refuge' to the dog. Most of the reported cases
interpreting 'owner' under Wis. Stat. § 174.02 have focused
on the word 'keeper,' rather than on the word 'harbor.' The
case law has examined several aspects of being a 'keeper,' and
the cases state the attributes of a keeper somewhat
differently. According to the cases, to be a keeper a person
must exercise 'some measure of custody, care or control over
the dog'; have custody, dominion or authority over the dog
even though the keeper's dominion or authority is a limited
one subject to being terminated by the owner; or keep the
dog at the person's dwelling and feed the dog. The casual
presence of a dog will not transform a person into a keeper;
there must be evidence that the person has furnished the
dog with shelter, protection, or food or exercised control of
the dog.

"Here, Ms. Seefeldt took neither 'affirmative' nor
'explicit' steps to terminate her harboring of the dog before
the dog bit incident. Indeed, the dog continued to live in her
home for some time after the dog bite incident. When a
homeowner has become a statutory owner by virtue of the
dog's living in her residence for several months, that status
does not vary on a minute-to-minute basis, depending on
which person happens to open the door to let the dog run
free.

"Ms. Seefeldt's argument that she is akin to a 'pro
bono landlord' also does not command a different outcome
than the one we reach. Ms. Seefeldt does not argue that she
and Mr. Waterman have landlord-tenant relationship.
Rather, she argues only that their relationship is similar to
that of landlord-tenant. . . . In such cases the landlord had
limited control over the tenant's premises. In contrast, in the
present case Mr. Waterman occupied a bedroom in Ms.
Seefeldt's home. He is more akin to a houseguest than a
tenant."
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COMMENTS & QUESTIONS

1. Who are Boo and Diesel? Which one is a better "houseguest?"

2. What was Walter Waterman's relationship to Nancy Seefeldt?

3. Who is Colleen Pawlowski? What happened to her?

Wisconsin's dog bite law is known as a strict-liability statute. It spells out that the owner of a dog injuring
another "is liable" to the person who is bitten for the full amount of damages suffered. Compare that wording to a law that
said, for example, "no person shall harbor a dangerous animal." The latter law mentions prohibited activity, but does not
specify the relief a person harmed by a violator of the law would be entitled to. Here, by contrast, the law is written to
make clear the relationship and the liability between a person with the power to control a potentially dangerous dog and
an innocent member of the public harmed by the dog. A "statutory owner" under this law is broader than a legal owner.
The former term has been defined to include those who harbor or keep a dog and thus goes beyond those who actually
paid for or otherwise acquired ownership of it.

Why is Seefeldt being held liable even after Waterman leaves her house with his dogs? Did she have any
opportunity to control Boo at that point? Did she have any reason to suspect that Boo might bite someone?

Can a person who comes into your house and gets bitten use this law for relief if you live in Wisconsin? Does it
matter whether you invited the person in or not? Could an intruder use the law?

If a person came onto your property and got scratched or bitten by your cat, could that person take advantage
of this law? Would a cat be within the law, e.g. be a "statutory dog," in the Wisconsin legislature's view? Could a bite victim
use this law if it was your child, rather than your dog, that did the biting? Is there some reason Wisconsin has singled out
injuries caused by a dog?

If an unknown dog came and sat in Seefeldt's lawn and she saw it there and did not chase it away, would she be
liable to Pawlowski if that was the dog that bit her? What if she gave the dog a bowl of food and water but left it outside?
What if she took it in for the night and in the morning it ran out the door and bit Pawlowski?

Does it seem fair to hold Seefeldt liable in this case? Would it seem fair not to? What if Seefeldt has insurance
and Waterman doesn't--is that a fair reason to hold her liable? Is Waterman also liable here?

You will notice that one of the parties named in this case is American Family Mutual Insurance Company.
Seefeldt is not a party. Obviously, Seefedlt has a homeowners policy with American Family and Pawlowski is trying to
collect damages from Seefeldt’s insurance company. In this case, it appears that the company will now have to pay. Do
you think that homeowners policy premiums should be higher if you own a dog? What about a cat or other animals?
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