
SUMMARY: A city could deny a request from a religious
organization to place a religious monument in a city park even
though the park already contained a Ten Commandments
monument donated by another organization. The First Amendment
did not require the inclusion of the second religious monument. The
United States Supreme Court decided Pleasant Grove City, Utah v.
Summum on February 25, 2009.

BACKGROUND: Pioneer Park, a public park in Pleasant Grove
City, Utah, has 15 permanent displays on its grounds. Eleven of these
displays have been privately donated, including a Ten
Commandments monument. They include an historic granary, a
wishing well, and a 9/11 monument. Summum is a religious
organization based on Gnostic Christianity that was founded in 1975
and headquartered in Salt Lake City, Utah. Twice in 2003, Summum
wrote the mayor of Pleasant Grove City requesting that it be
permitted to erect a stone monument that would contain the “Seven
Aphorisms of Summum.” The proposed monument was to be similar
in size and nature to the Ten Commandments monument, which had
been donated by the Fraternal Order of Eagles in 1971.

The city denied both of Summum’s requests. The city informed
the organization that its practice was to limit monuments in the park
to those that were either directly related to the history of the city or
were donated by groups with longstanding ties to the Pleasant Grove
community. The city passed a resolution in 2004 that put this policy
into writing. Summum renewed its request in 2005 but did not
describe the monument’s historical significance or the organization’s
connection to the Pleasant Grove community. The city council
rejected this request.

Summum then filed suit in federal district court, claiming that the
city had violated the Free Speech Clause of the First Amendment by
accepting the Ten Commandments monument but rejecting the
Seven Aphorisms monument. It asked the federal court to issue an
injunction that would permit Summum to erect its monument in the
park. The district court denied this request. Summum then appealed
to the Tenth Circuit Court of Appeals on its free speech claim. The
appeals court reversed the lower court decision, noting a previous
ruling of the circuit that found the Ten Commandments monument
in Pioneer Park to be private rather than government speech. Finding
that public parks have traditionally been treated as public forums, the
appeals court held that the city could not reject the Summum
monument unless it had a compelling justification that could not be
served by more narrowly tailored means. Concluding that the city
was unlikely to meet these requirements, the court ruled that
Pleasant Grove City was required to erect the Seven Aphorisms
monument. The city then appealed to the United States Supreme
Court.

ANALYSIS: The United States Supreme Court has examined
many First Amendment issues involving free speech, yet this was the
first time it was called upon to examine whether the Free Speech
Clause governed the acceptance of privately donated, permanent
monuments for erection in a public park. A long line of cases have
dealt with free speech and the use of government property to exercise
First Amendment rights. The public forum doctrine recognizes that

members of the public may exercise free speech rights on public
streets and in public parks. However, the government may impose
reasonable time, place, and manner restrictions on the public’s use of
these public areas. Such restrictions will be subjected to strict
scrutiny, a constitutional standard of review that requires the
government to show that the restrictions are narrowly tailored to
serve a compelling government interest.

In this case the Tenth Circuit had found that the city’s reasons for
rejecting the monument did not survive strict scrutiny under the Free
Speech Clause. The Supreme Court, in a unanimous decision,
overturned the appeals court, finding that the issue was not the
private speech rights of Summum but the free speech rights of
government. In a recent line of cases the Court has established a
government speech doctrine in which the First Amendment does not
apply to government-made expression. Though the decision was
unanimous, four justices wrote separately to express their concerns
about this new doctrine and the possibility it could be misused.

The Court extended a government entity’s right to free expression
to situations where private sources assist in delivering the
government-controlled message. However, it acknowledged that
government speech is not totally unregulated. The First Amendment’s
Establishment Clause places limits on how far the government may
go in its support of religion. In addition, government officials may be
limited in their public advocacy by law, regulation, practice, and the
electorate. Citizens are free to choose different officials who espouse
different views.

In this case, the city officials were using government speech when
they chose which monuments could be installed in the public park.
The Court noted that since ancient times, governments have used
monuments to speak to the public. Monuments are a means of
government expression even if they are privately financed and
donated and accepted by the government for erection on public
lands. Examples of privately financed federal monuments include the
Statue of Liberty, the Marine Corps War Memorial, and the Vietnam
Veterans Memorial. States and cities have also received thousands of
donated monuments since the beginning of the Republic. Privately
donated monuments save tax dollars and provide means of public
expression that the government could not have afforded. However,
government entities exercise their discretion in accepting privately
funded monuments, as to their design and content. Monuments that
are accepted are meant to convey a government message; this
constitutes government speech.

Summum had argued that the government speech doctrine could
be used as a subterfuge for favoring certain private speakers over
others based on viewpoint. It suggested that a government entity that
accepted a privately donated monument use a formal process that
would require the adoption of a resolution embracing the “message”
that the monument conveys. If the government did not adopt the
message, then the monument would be considered private speech
and subject to a violation of the Establishment Clause. The Court
rejected this requirement as unworkable. Government entities would
have to retroactively adopt the message of thousands of monuments.
Moreover, the “message” of a monument can shift over time and, in
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fact, each person who views a monument may see a different
viewpoint expressed.

Finally, the Court rejected the public forum argument advanced
by Summum and adopted by the Tenth Circuit. A park can
accommodate a large number of public speakers without defeating
the basic function of a park. In contrast, a park can contain only a
limited number of permanent monuments. Adopting the Summum
position would force government entities to either allow a park to be
overwhelmed by monuments or to remove longstanding monuments
filled with historical and cultural significance. Therefore, Pleasant
Grove City was not subject to the Free Speech Clause.

In a set of concurring opinions, four justices expressed their
concerns about the government speech doctrine. Justice David
Souter, in particular, counseled against moving too quickly in
defining the doctrine. In his view the interplay between the
government speech doctrine and Establishment Clause principles
have not been addressed at all.

EXCERPTS FROM THE COURT’S OPINION (By Justice
Alito): “No prior decision of this Court has addressed the
application of the Free Speech Clause to a government entity’s
acceptance of privately donated, permanent monuments for
installation in a public park, and the parties disagree sharply about
the line of precedents that governs this situation. Petitioners contend
that the pertinent cases are those concerning government speech.
Respondent, on the other hand, agrees with the Court of Appeals
panel that the applicable cases are those that analyze private speech
in a public forum. The parties’ fundamental disagreement thus
centers on the nature of petitioners’ conduct when they permitted
privately donated monuments to be erected in Pioneer Park. Were
petitioners engaging in their own expressive conduct? Or were they

providing a forum for private speech?

“Indeed, it is not easy to imagine how government could function
if it lacked this freedom. ‘If every citizen were to have a right to insist
that no one paid by public funds express a view with which he
disagreed, debate over issues of great concern to the public would be
limited to those in the private sector, and the process of government
as we know it radically transformed.’

“Governments have long used monuments to speak to the public.
Since ancient times, kings, emperors, and other rulers have erected
statues of themselves to remind their subjects of their authority and
power. Triumphal arches, columns, and other monuments have been
built to commemorate military victories and sacrifices and other
events of civic importance. A monument, by definition, is a structure
that is designed as a means of expression. When a government entity
arranges for the construction of a monument, it does so because it
wishes to convey some thought or instill some feeling in those who
see the structure. Neither the Court of Appeals nor respondent
disputes the obvious proposition that a monument that is
commissioned and financed by a government body for placement on
public land constitutes government speech.

“Speakers, no matter how long-winded, eventually come to the
end of their remarks; persons distributing leaflets and carrying signs
at some point tire and go home; monuments, however, endure. They
monopolize the use of the land on which they stand and interfere
permanently with other uses of public space. A public park, over the
years, can provide a soapbox for a very large number of orators—
often, for all who want to speak—but it is hard to imagine how a
public park could be opened up for the installation of permanent
monuments by every person or group wishing to engage in that form
of expression.”

COMMENTS AND QUESTIONS

1. Who sued the city in this case?

2. What did this organization want?

3. How many monuments were already in the city park?

4. Did any of the monuments have a religious element?

The government cannot eliminate the right to free speech. Under the Supreme Court’s interpretation of the Constitution, however, it can
impose reasonable time, place and manner restrictions on this speech to avoid chaos and violation of individual rights. For instance, it can
require groups wishing to march down city streets to secure a permit so the city can be prepared for the disruption to things like
transportation that will result. In a place that is a “traditional public forum,” like a public park or street, the government has less ability to
limit speech than in a government property that has no historic speech component. For example, the government has no constitutional
duty to allow any public speech on a military base.

Assume the city council rejected the Seven Aphorisms monument because it believed that Summum was a “cult” and not a Christian
religion. Do you think the Supreme Court would still have upheld this decision?

The Court is very clear that when a government entity installs a monument funded by private donations it seeks to convey a thought or
instill a feeling in those who view it. In the case of the Ten Commandments monument, what thoughts or feelings do you think the city was
seeking to convey? Do any of them violate the separation of church and State?

In its analysis the Court says there is a difference in First Amendment law between speaking in a public park and erecting a permanent
monument in the park. What is that difference? Does this distinction make sense?

One of the justices in a concurring opinion suggested that one way the city can avoid violating the separation of church and state is to
find “safety in numbers”; it would “be in the interest of a careful government to accept other monuments.” How should a city council pick
and choose other religious monuments? How many would be enough to satisfy the First Amendment? If a religion believed in obscene
language or in animal sacrifice, could it demand that a monument engraved with obscenities or featuring a statue of someone killing an
animal be placed on government property? What’s the difference between censoring a religion’s message and discriminating
unconstitutionally on the basis of belief?

Once the city allowed the Ten Commandments monument in the park, why weren’t they required to erect monuments representing
other religions? Weren’t they endorsing a religion by having the Ten Commandments in the park?
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SUMMARY: An alleged victim of sexual abuse by a Catholic
priest could sue the Holy See in Rome for its alleged role in covering
up the abuse for decades under an exception in the Foreign
Sovereign Immunities Act (FSIA). The United States Court of Appeals
for the Ninth Circuit decided Doe v. Holy See on March 3, 2009.

BACKGROUND: The Holy See is the Catholic Church’s
sovereign state led by the Pope with its headquarters in the Vatican
in Rome. Sometime around 1965, the Holy See, in concert with the
Order of the Friar Servants, assigned Father Andrew Ronan to be a
parish priest at St. Albert’s Church in Portland, Oregon. A teenage
boy referred to as John Doe went to church at St. Albert’s and came
to know Ronan as his priest, counselor, and spiritual adviser. (John
Doe is a legal name used in this suit to protect his anonymity.) Forty
years later Doe alleged that as a teenager, Ronan had sexually abused
him repeatedly on church grounds and in other places. Doe’s legal
team discovered that Ronan had a history of sexual abuse predating
his arrival in Oregon. In1955, while employed as a parish priest in
Ireland, Ronan molested a minor and admitted to doing so. He was
removed from his position and sent to serve in a Catholic high
school in Chicago. While there he molested at least three male
students. When confronted with these allegations, Ronan admitted
to molesting the boys. The Order of the Friar Servants then sent him
to the church in Portland, where he allegedly committed his sexual
abuse upon Doe.

Doe filed suit in Oregon federal district court against the Holy
See, the Portland Archdiocese, the Chicago Catholic Bishop, and the
Order of Friar Servants, alleging that the defendants were legally
responsible for Father Ronan’s sexual abuse. Doe sued the
defendants in tort, arguing that under several theories they, as
employers, breached their duty to protect Doe. Since the 1980s the
Catholic Church in the United States has been sued countless times
for sexual abuse by priests. Juries have awarded substantial sums of
money to abuse victims and a number of archdioceses have agreed
to pay multi-million dollar settlements to groups of victims.
However, this was the first time a plaintiff had attempted to sue the
central Catholic government in Rome.

The Holy See filed a motion to have the court dismiss it from the
lawsuit, arguing that as a foreign political state it was immune under
the FSIA. The district court dismissed the Holy See from one count
but ruled that a tort exception clause in FSIA did not immunize it
from two of the counts alleged by Doe. The Holy See filed an appeal
with the Ninth Circuit Court of Appeals, contending that the district
court had misapplied FSIA.

ANALYSIS: The appeals court noted that until 1976 the
question of whether a foreign sovereign was immune from U.S. civil
lawsuits was handled on a case-by-case basis, with assistance at times
from the State Department. Congress enacted FSIA in 1976. It
contains a comprehensive set of legal standards governing claims of
immunity in every civil action against a foreign state or its political
subdivisions, agencies, or instrumentalities. Under FSIA, a foreign
state is immune from the jurisdiction of U.S. courts unless one of the
law’s specific exceptions applies.

The district court had ruled that the tortious exception applied in
this case. This exception states that a foreign state is not immune
when it is alleged that a personal injury occurred in the United
States and that it was caused by “that foreign state or of any official
or employee of the foreign state while acting within the scope of his
office or employment.” However, immunity would attach if the
claim was based on the failure to perform a discretionary function.
The district court had rejected Doe’s attempt to use the commercial
exception, ruling that the Holy See was not a commercial enterprise.

The appeals court pointed out that the Holy See, in challenging
the jurisdiction of the district court to hear the case, had not offered

any evidence to rebut the claims in Doe’s civil complaint. Therefore,
the Ninth Circuit three-judge panel had to presume for the purposes
of the appeal that the facts alleged by Doe were true. It agreed with
the Holy See that any actions taken by the other defendants did not
trigger the FSIA tort exception. However, in reviewing these
allegations the court found that there was sufficient information to
show that the Holy See had performed a number of actions that
made it subject to the jurisdiction of the U.S. courts.

As to the actions performed by the Holy See itself, the court
pointed to Doe’s allegations that the Holy See had been negligent in
retaining and supervising Ronan and in failing to warn Doe of the
priest’s dangerousness. In addition, Doe alleged that Ronan was an
employee of the Holy See, thereby making it liable under the tort
theory of respondeat superior. This principle simply means that an
employer is liable for the actions of an employee who is acting
within the scope of his employment. The Holy See disputed the fact
that Ronan was acting within the scope of his employment when he
molested Doe. The appeals court disagreed, citing a 1999 Oregon
Supreme Court decision involving sexual abuse by a priest. This
decision stated that an intentional tort like sexual abuse was within
the scope of employment when conduct within the scope of
employment was a “necessary precursor” to the abuse and the abuse
was a “direct outgrowth” of conduct that was within the scope of
employment. Ronan had used his position of authority as Doe’s
priest to engage in the sexual abuse and had committed sexual acts
on church property.

The Ninth Circuit remanded the case to the district court, where
Doe can attempt to prove his case based on the theory of respondeat
superior. A dissenting appellate judge on the panel argued that FSIA’s
commercial exception should have applied to the Holy See. He
argued that the district and appellate courts had misread the word
“commercial.” In the context of FSIA it is a term of art that
encompasses a worldwide institution like the Catholic Church.

EXCERPTS FROM THE COURT’S OPINION (Per Curiam):
“Defendant Holy See is the ecclesiastical, governmental, and
administrative capital of the Roman Catholic Church. Defendant
Holy See is the composite of the authority, jurisdiction, and
sovereignty vested in the Pope and his delegated advisors to direct
the world-wide Roman Catholic Church. Defendant Holy See has
unqualified power over the Catholic Church including each and
every individual and section of the [C]hurch. Defendant Holy See
directs, supervises, supports, promotes and engages in providing
religious and pastoral guidance, education and counseling services to
Roman Catholics world-wide in exchange for all or a portion of the
revenues derived from its members for these services. The Holy See
engages in these activities through its agents, cardinals, bishops and
clergy, including religious order priests, brothers and sisters, who
engage in pastoral work under the authority of its bishop[s]. The
Holy See is supported through the contributions of the faithful,
which are received through donations from the dioceses around the
world, including those in the United States. Defendant Holy See
promotes and safeguards the morals and standards of conduct of the
clergy of the [C]atholic [C]hurch. Defendant Holy See does this by
and through its agents and instrumentalities, including the
Congregation for the Clergy and the Congregation for Religious
both delegated by the Pope and acting on his behalf. It creates,
divides and re-aligns dioceses, archdioceses and ecclesiastical
provinces. It also gives final approval to the creation, division or
suppression of provinces of religious orders.

“The Holy See maintains that Doe has not alleged sufficient facts
to demonstrate that Ronan was an ‘employee’ of the Holy See for
purposes of the tortious act exception, because the word ‘employee’
is a legal conclusion we are not required to accept as true. We are
highly skeptical of the notion that, under notice pleading, use of the
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word ‘employee’ in a complaint is insufficient to establish an
allegation of an employment relationship. True, in addition to being
a word used in everyday speech, ‘employee’ does have a common
law legal definition. . . . But then, of course, so do the words
‘person,’ ‘corporation,’ ‘citizen,’ and ‘molest,’ also used in this
complaint—and, undoubtedly, in many other complaints filed each
year in federal courts—without further definition. Were we to
require that every such word used in a complaint be broken down
into its constituent factual predicates, we would undermine the
purpose of notice pleading—that is, ‘to focus litigation on the merits
of a claim’ rather than on procedural requirements. . . . Thus, while
we do not accept Doe’s legal conclusions as true, we also do not
engage in ‘a hypertechnical reading of the complaint inconsistent
with the generous notice pleading standard.’

“Doe refers vaguely in his complaint to the Holy See’s ‘policies,
practices, and procedures’ of not firing priests for, and not warning
others about, their abusive acts. He also refers in his brief to a ‘policy
promulgated by the Holy See to cover up incidents of child abuse,’
which he argues removed ‘an[y] element of judgment or choice’
from the Holy See’s actions ‘to the extent that Appellants were
acting pursuant to’ it. Yet nowhere does Doe allege the existence of a
policy that is ‘specific and mandatory’ on the Holy See. He does not
state the terms of this alleged policy, or describe any documents,
promulgations, or orders embodying it. Nor does the complaint in
any other way allege that the Holy See’s decisions to retain Doe and
not warn about his proclivities involved no element of judgment,
choice, or discretion.”

EXCERPTS FROM THE COURT’S DISSENTING OPINION
(By Judge Berzon): “The operation of a huge international

religious institution is a large task, and one of great importance to
many people. But it is not an activity that may be undertaken only
by sovereign states, which is the focus of the FSIA’s commercial
activity exception. Indeed, in most cases it is non-governmental
entities, not governments, that operate international religious
institutions, the Mormon Church and the Greek Orthodox Church
being two prominent examples. The FSIA’s purpose is not to insulate
religious institutions from suit; it juxtaposes commercial activities
not to religious activities, but to governmental activities. The Holy
See differs from other foreign states in the nature of the non-
sovereign activities it carries out and, in all likelihood, in the ratio of
its non-sovereign activities to its sovereign activities. But it is like
other sovereigns in the respect essential here: It engages in a range of
non-sovereign activities in the United States, and the FSIA’s
commercial activity exception lifts the shield of immunity from such
non-sovereign activities.

“The district court nonetheless expressed discomfort with
characterizing the Holy See’s employment of Ronan as ‘commercial’
activity for FSIA purposes, observing that the Holy See’s employment
of clergy is ‘widely viewed as the antithesis of commerciality.’
Commerciality and religiosity are, indeed, often viewed as
antithetical categories. But, as I have explained, the FSIA’s
‘commercial activity’ phrase, as it has been interpreted in the case
law, is a term of art, not reliant on common usage, which reflects the
special concerns of a sovereign immunity statute. The district court’s
discomfort notwithstanding, under well-established FSIA principles
and our own binding case law the employment relationship that
existed between Ronan and the Holy See does constitute
‘commercial activity of a foreign state.’”

COMMENTS AND QUESTIONS

1. When was the FSIA enacted?

2. Prior to its enactment, how did courts determine whether a foreign state was immune from U.S. jurisdiction?

3. Are all churches, in a sense, commercial?

A “sovereign” is a person, body, or state in which independent and supreme authority is vested. Established governments, rulers and
kings are sovereign. “Sovereign immunity” is the doctrine that precludes litigants from asserting an otherwise valid claim against a
sovereign. You can’t sue the king unless the king says so. Historically, the federal and state governments (and cities and towns, even) were
immune from tort liability arising from activities that were governmental in nature.

Suing a government, any government, is always challenging. The legal concept of sovereign immunity is important domestically and
internationally. Foreign states, including the United States, never like being sued in another country’s courts. Therefore, great deference is
paid to avoid friction and poor relations with foreign countries. The FSIA was designed to codify the narrow exceptions to sovereign
immunity and to provide guidance to other states on how U.S. courts will react to claims of immunity. Domestically, federal and state
governments have total immunity. They do, however, provide tort claims statutes that allow victims of torts committed by government
employees to sue; these laws are generally more restrictive than common law tort actions, with limits on damages awards.

The Holy See is unique in that it is a sovereign nation and also a religion. Given the First Amendment and the concept of freedom of
religion, shouldn’t religious organizations be immune from such lawsuits? Are such lawsuits an attack on a religion itself or not?

The Holy See is the state arm of the Catholic Church. The organization is not a for-profit enterprise, so is it wise to treat it for tort
purposes as comparable to a multinational corporation? How would the dissenting judge respond?

Under the theory of respondeat superior liability, the appeals court concluded that the Holy See was the employer of Father Ronan and
that it could be responsible for the consequences of his actions. Is it fair to impose potentially devastating financial burdens on the Holy
See in this situation. Do you think that the alleged sexual abuse is within or outside the scope of employment for a priest?

How do you think the United States government would react if Christian missionaries were accused of tortious acts in another country
and the church organization that is headquartered in the U.S. was held liable for damages?

The appeals court found the church immune for negligent actions such as improper supervision and failing to warn churchgoers of
Father Ronan’s past abuse. The reason: there were not written policies on these matters. Critics of the Catholic Church argue that sexual
abuse has been covered up by the church for generations and that the hierarchy practiced a conspiracy of silence that mandated the
absence of written policies. If true, should they be subject to tort liability?

It should be noted that the findings in this case are not a ruling on the merits of the case itself. The decision only finds that the
plaintiff has filed a viable claim against the Vatican. The case still has to return to the trial court for the actual trial on the merits.
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SUMMARY: A school district policy could constitutionally
prevent a high school football coach from engaging in silent acts of
bowing his head during his team’s pre-meal grace and taking a knee
with his team during a locker-room prayer. The United States Court
of Appeals for the Third Circuit decided Borden v. School District of the
Township of East Brunswick on April 15, 2008.

BACKGROUND: Marcus Borden has coached the East Brunswick
High School (EBHS) football team in East Brunswick, New Jersey,
since 1983. Borden, who is also a Spanish language teacher at the
high school, engaged in two pre-game prayer activities during his
tenure as coach: at the team dinner and in the locker room prior to
the game. From 1983 to 1997 a minister attended the pre-game meal
at 3 p.m. in the high school cafeteria and said a pre-meal prayer.
Besides the team, parents of the players, cheerleaders, and other
guests attended the meal. In 1997 the athletic director told Borden
that the minister could not say the prayer. Instead, he wrote the
prayer and students took turns reading it. With the minister’s
retirement in 2003, Borden started a new tradition of giving the
prayer himself prior to the first pre-game meal of the year and then
having senior players give the prayer the remainder of the season.
Borden also had a tradition of leading the team in prayer in the
locker room immediately before the game. Borden, his assistant
coaches, and the players took a knee in the locker room, while
Borden recited a prayer that asked for divine assistance in playing the
game well and avoiding injuries.

These traditions came to a halt in the fall of 2005. Some parents
who attended the pre-game meal complained to East Brunswick
School District Superintendent Jo Ann Magistro, stating that they
thought it inappropriate for Borden to have the prayer given by a
player and to request that everyone stand for the prayer. One parent
had a son on the team who was uncomfortable with the prayer and
feared that he would be called on by Borden to say the prayer.
Magistro conveyed these concerns to the EBHS principal and athletic
director, who contacted the coach about these complaints. The
following week Borden continued the two prayer traditions, which
led Magistro to seek advice from the school district’s attorney.

At Magistro’s request the attorney drafted guidelines on faculty
participation in student prayer. The superintendent sent a
memorandum to Borden and attached the guidelines. In her memo
Magistro told Borden that she expected him to comply with the
guidelines but if he ignored them she would consider his conduct as
insubordination. The guidelines made clear that Borden could not
encourage, lead, mandate or coerce students into giving the pre-meal
prayer nor could school district employees participate in student-
initiated prayers. Borden immediately resigned as football coach but
withdrew his resignation 10 days later. He also agreed to abide by the
district policy for the remainder of the 2005 season.

Borden did abide by the policy but after the season ended he filed
a lawsuit in federal district court challenging the constitutionality of
the school board policy. The federal district court ruled in Borden’s
favor in July 2006, finding that to a reasonable observer the coach’s
conduct did not violate the First Amendment’s Establishment Clause.
Moreover, the court found the policy overbroad and vague. The
school board filed an appeal with the Third Circuit Court of Appeals.

With the district court ruling in hand, and as the 2006 season
neared, Borden contacted the team’s co-captains and asked them to
contact the players to see if they wanted to continue the two pre-
game prayers. The players voted to continue the traditions. That fall
Borden stood and bowed his head during the prayer before the meal
and remained on one knee, silent, during the pre-game prayer.

ANALYSIS: The appeals court did not agree with any of the
district court’s conclusions or legal reasoning. The three-judge panel
conducted an extensive review of the claims that the policy was
overbroad and vague. Under the First Amendment overbreadth
doctrine, a person may challenge a statute or policy, even though it is
not unconstitutional as applied to that particular person, because it

may cause others to refrain from constitutionally protected speech or
expression. A court must review whether the policy prohibits a
substantial amount of protected expression by looking at four factors:
(1) the number of valid applications; (2) the historic or likely
frequency of conceivably impermissible applications; (3) the nature
of the activity or conduct sought to be regulated; and (4) the nature
of the state interest underlying the regulation.

Based on these four factors, the appeals court concluded that the
guidelines written by the school district’s attorney were not
constitutionally overbroad. The number of valid applications of the
section barring school officials from encouraging or coercing students
into prayer was immense. Moreover, if a school official engaged in
prohibited conduct, the school district would be violating the
Establishment Clause. The section that prohibited school officials
from participating in student-initiated prayers also was not
overbroad. This section had numerous valid applications. A school
district would violate the Establishment Clause if a reasonable
observer familiar with the history and context of the display would
conclude that the display was a government endorsement of religion.

The court also ruled that the guidelines were not void for
vagueness. Under this constitutional doctrine, a court must
determine if a statute or standard is fair in that it is not so vague that
a person would not know what conduct is prohibited. Such reviews
are done on a case-by-case basis. Borden had argued that the use of
the word “participate” made the guidelines unconstitutionally vague.
The court agreed that the word “participate” may be vague when
standing alone but in this case the entire guideline paragraph
discussing the prohibition on faculty participation with student-
initiated prayer gave the word precise meaning. The paragraph
included a quotation from a federal court case that made joining
hands in prayer or demonstrating approval or solidarity with the
students’ prayer as participation.

Borden had also raised other legal theories as to why the policy
was unconstitutional. As to his argument that the guidelines violated
his right to free speech under the First Amendment, the court noted
that a public employee must speak upon matters of public concern to
gain protection. If the speech only relates to the employee’s personal
interest, the First Amendment does not protect the speech.
Government officials must be given wide latitude in managing their
offices without interference from the courts. Borden claimed he was
speaking on matters of public concern by providing the team with
feelings of unity and respecting the players’ prayers. The court
rejected these claims, finding that Borden did not perform these acts
as part of a broad social or policy statement of being able to take a
knee or bow his head in public. In fact, the silent acts did not take
place in public. The acts took place at an invitation-only dinner and
in a closed locker room.

The court concluded that the school district had a right to adopt
the guidelines out of Establishment Clause concerns. The history and
context of Borden’s conduct in coaching the football team for 23
years heightened concerns that under the Establishment Clause
endorsement test, a reasonable observer would perceive that Borden
and the school district were endorsing religion. The test focuses on
the perceptions of the reasonable observer and not the subjective
purpose of the government’s conduct. The history of the team prayer
activities led the court to conclude that Borden’s activities crossed the
line and constituted an unconstitutional endorsement of religion.
The court acknowledged that its conclusion might not have been so
clear. If a football coach who had never engaged in prayer with his
team did so for the first time, the court speculated that this conduct
would not have met the endorsement test. However, a member of the
three-judge panel filed a concurring opinion that disputed this
conclusion.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Fisher): “The Supreme Court has held that a school district is in
violation of the Establishment Clause where ‘the degree of school

H.S. Coach Barred from Participating in Team Prayer
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involvement makes it clear that the [prayer activities] bear the
imprint of the State and thus put school-age children who object in
an untenable position.’ Thus, if a school ‘affirmatively sponsors the
particular religious practice of prayer,’ it is in violation of the
Establishment Clause. Paragraph two of the guidelines strikes at the
heart of this prohibition. Generally, if [school officials are] engaging
in student prayer to the extent that they are leading it, initiating it,
or requiring it, the school officials, and thus the school district, are
violating the Establishment Clause. In fact, Borden does not point to
a possible misapplication of this portion of the guidelines. Moreover,
the Supreme Court has noted that ‘compliance with the
Establishment Clause is a state interest sufficiently compelling to
justify content-based restrictions on speech.’ Therefore, paragraph
two of the guidelines is not unconstitutionally overbroad.

“In contrast, the content of an employee’s speech is not a matter
of public concern where the comments are only with regard to the
morale of the office. . . . In the present case, Borden portrays the
content of his conduct as secular gestures intended to promote
solidarity, help form the team into a cohesive family unit, and show
respect for the players’ prayers. The content of his message, however,
is not a matter of public concern. Borden does not perform these
silent acts as part of a broad social or policy statement of being able
to take a knee or bow his head in public. Additionally, he is not
shedding light on any matter with regard to EBHS’s operations that
would be important to the public because his silent acts do not touch
upon the way in which a government institution is discharging its
responsibilities. Instead, Borden expressly argues that he wishes to
engage in this speech out of concern for his team’s morale. However,
he is not trying to bring public morale issues within the school’s
administration, but is merely trying to bolster his team by
demonstrating that ‘this team is a family,’ which does not amount to
a matter of public concern.

“We find that, based on the history of Borden’s conduct with the
team’s prayers, his acts cross the line and constitute an
unconstitutional endorsement of religion. Although Borden believes
that he must continue to engage in these actions to demonstrate
solidarity with his team, which is perhaps good for a football team’s
unity, we must consider whether a reasonable observer would
perceive his actions as endorsing religion, not whether Borden
intends to endorse religion. A reasonable observer would have
knowledge of Borden’s extensive involvement with the team’s prayers
over the past twenty-three years during which he organized,
participated in, and led prayer. Based on this history, we hold that a
reasonable observer would conclude that Borden is showing not
merely respect when he bows his head and takes a knee with his
teams and is instead endorsing religion.”

EXCERPTS FROM THE COURT’S CONCURRING OPINION
(By Judge McKee): “However, I do not join my colleagues’
suggestion that we might reach a different result here absent Borden’s
23-year history of promoting team prayer. . . . I am not as sure.
Although I agree that would be a more difficult case, it is not clear to
me that our Establishment Clause inquiry would yield a different
result. . . . As discussed in the lead opinion, our Establishment Clause
inquiry here turns on whether an objective observer would interpret
Borden’s proposed actions as a state endorsement of religion. I believe
such an observer could interpret Borden’s proposed actions as an
endorsement of religion even absent the coach’s history of promoting
team prayer . . . [if] such [an] observer . . . peered into East
Brunswick’s locker room before a game. . . . It would be neither
surprising nor unreasonable if that observer were to conclude that
the coach is praying with his team—perhaps even that he is leading
the team in prayer. Such a conclusion would certainly be buttressed
by knowledge of Coach Borden’s history of involvement in team
prayer, but the absence of that history would not necessarily yield a
different result.”

COMMENTS AND QUESTIONS

1. Did this case involve a protest against the football program?

2. Describe the prayer-related activities that were practiced by Coach Borden’s football teams throughout the years.

3. When did Coach Borden first alter his prayer tradition? Why did he do so?

This case was decided in 2008. Normally, we would not include it in a 2009 issue of Courtroom & Classroom. However, the United States Supreme Court recently
declined to hear an appeal from this decision. Some would say that that means that the Supreme Court supports the decision of the Third Circuit. That may or may not
be the case. It might simply mean that the Court just did not want to hear this particular case. They may just have wanted to wait for a case with better facts. How
would you interpret this course of action by the Supreme Court? Does the mere fact that they denied a hearing on this case mean that the ruling is now endorsed by
the Supreme Court?

The Establishment Clause of the First Amendment to the United States Constitution states that: “Congress shall make no law respecting the establishment of
religion.” The appeals court used the Establishment Clause’s endorsement test to analyze the school board’s guidelines. The Supreme Court has also used a coercion test,
which determines whether students in elementary and secondary schools are subjected to subtle coercive pressure to go along with prayers even if they object. The
concurring opinion by Judge McKee raised this issue, pointing to Coach Burden’s call to his co-captains, asking them to poll the players on whether they wanted to
continue the prayer tradition.

The fact that every player agreed to continue suggested to Judge McKee that the players were put in the untenable position of either compromising any opposing
beliefs they may have had or going on record as opposing their coach and perhaps a majority of their teammates. Do you think this amounted to coercion? What do
you think would have happened if a player voted against the prayers? What would you have done if you had been in that situation?

We live in a democracy, in which the majority of voters elect our politicians who make our laws. In some jurisdictions voters can even make law directly, when a
sufficient majority support a referendum. If all but a few students and parents wish a particular tradition to continue, even if it involves prayer, why isn’t that not only
tolerated but firmly approved in our society?

It is often said that the courts have gone too far in finding Establishment Clause violations. In this case, why should a handful of students who object to the prayers
disturb a long tradition embraced by most of the participants? Would a better solution have been to excuse any student who was uncomfortable from the room while
the prayer was made? What other solutions are available short of banning the prayers?

Coach Borden argued that the school board had taken away his freedom of speech by prohibiting him from silently participating in the prayers. The court dismissed
this argument, finding that his speech was not a matter of public concern. However, Borden had built a successful football program and was well-known in the
community. Moreover, it is often stated that high school sports build individual character and teamwork. Were promoting solidarity, helping form the team into a
cohesive family unit, and showing respect for the players’ prayers really only Borden’s personal interests? Why?

As to the Establishment Clause endorsement test, two members of the appellate panel believed that Borden’s 23-year history of including the two prayers was the
deciding factor in ruling that the policy banning the prayers was constitutional. Judge McKee disagreed, arguing that a reasonable observer, without any background
about Borden, would perceive the coach’s posture and silence as an official endorsement of religion. Which is the better way of examining this issue? Under the
majority’s position, how many years do you think a coach would have to conduct these prayers before the school district could ban them?

Assume that the players took a vote after this ruling and agreed to continue the traditions. Coach Borden now leaves the cafeteria and locker room before any
prayers are offered. The prayers, which used to be non-denominational, have become overtly Christian. Several players belong to other religions or are non-believers.
They feel uncomfortable. Should the school board seek to prohibit these types of prayers when no school official is involved or present? If the school defends the
students who wish to keep the prayers going on school property and to keep them strongly allied with one religion, is the school endorsing religion?



March 2009

7

SUMMARY: A deceased son’s parents could not acquire his
semen specimens from a New York tissue bank in order to create a
grandchild through the help of a surrogate mother. The New York
Supreme Court, Appellate Division, First Department, decided
Speranza v. Repro Labs Inc. on March 3, 2009.

BACKGROUND: In July 1997, Mark Speranza deposited a
number of semen samples in Repro Labs Inc. (“Repro”), a licensed
tissue bank in New York. The specimens were frozen and stored at
the bank. Speranza was about to undergo treatment for an illness
and was concerned the treatment might impair his ability to
conceive a child. As part of his agreement with Repro, Speranza
completed a form entitled “Ultimate Disposition of Specimens.” The
form listed several options for the disposition of his semen in the
event of his death. One option was to give the deposits to a spouse,
another was to have the deposits destroyed, and a third option was
listed as “Other” with a blank to be filled in. Speranza checked off
the option that directed Repro to destroy all his semen upon his
death. He signed the document, which stated that the agreement
was binding on the parties as well as heirs, executors and
administrators. Speranza died six months later.

Mary and Antonio Speranza, Mark’s parents, were named
administrators of his estate. They contacted Repro about the
specimens and were informed that their son had deposited them for
his use only. This meant that the specimens had not been screened
as required by New York health laws for donation to a member of
the public. The lab agreed not to destroy the specimens as long as
the Speranzas continued to pay the yearly storage fee. The Speranzas
paid the fee each year and began to look for a surrogate mother to be
artificially inseminated with their son’s semen, so they could have a
grandchild. In 2005 they contacted Repro and asked that they be
given the specimens. The lab refused. For the first time it showed the
Speranzas the agreement Mark had signed that directed Repro to
destroy the specimens but stated that it would not destroy them as
long as the annual storage fee was paid.

The Speranzas, in their capacity as administrators of the estate,
filed a lawsuit in New York state court asking that they be declared
the rightful owners of the specimens. They contended that by
paying the annual storage fee the lab had breached and terminated
its agreement with Mark and relinquished all rights to the
specimens. The probate court dismissed the action. It concluded that
because the semen had never been tested as required for donation
under New York law, it would violate law and public policy to allow
the specimens to be released to the parents. The Speranzas appealed
this decision.

ANALYSIS: The appeals court expressed sympathy for the
parents but concluded that there was no legal basis for granting the
relief the Speranzas sought. Moreover, there were substantial public
policy grounds for denying relief. The central basis for denying relief
was the New York regulatory structure for overseeing semen deposits
in tissue banks. Under state health regulations, there are two
categories of semen depositors: depositors and donors. A “client-
depositor” is a man who deposits reproductive tissue prior to
intended or potential use in artificial insemination performed on his
regular sexual partner. A “donor” is a person who provides
reproductive tissue for use in artificial insemination performed on
recipients other than that person or that person’s regular sexual
partner. In addition, a “directed donor” includes a man providing
semen to a surrogate but who is not the regular sexual partner of the
recipient.

These categories carry with them different screening and testing
requirements. A “client-depositor” is not required to have his semen
screened and tested, while a “donor” and a “directed donor” must
have testing and screening. The court noted that the strict
limitations on the handling of semen samples also include the

informed consent of a tissue donor, including the right to withdraw
the donation up until a specified point in the assisted reproductive
process. Therefore, the court found that Repro had acted properly
when the Speranzas had contacted the tissue bank. They had been
told about the distinction between “donor” and “client depositor”
and had been told Mark was in the latter category. This meant that
his blood and semen had not been tested for infectious diseases
covered in the health regulations; it had simply been stored. Neither
the tissue bank nor the court could ignore the regulations and the
policy concerns they embody. The regulations were designed to
protect the surrogate mother and the general public from disease.

The appeals court also found no merit in the claim that the
contract between Mark and Repro could be either reformed or
terminated. In its view there was no cause of action that would
entitle the Speranzas to gain possession of the specimens for
insemination of a surrogate. For the reforming of a contract it must
be shown that because of a mutual mistake of fact the contract does
not express the real agreement between the parties. In this case the
agreement between Mark and Repro was clear and unambiguous.
Mark directed Repro to destroy his specimens after his death. He
may have had intended to have a child while he was alive but that
did not mean this intention was contrary to his intent to have death
preclude this possibility. Because the intent of both parties was clear,
there was no basis for rewriting the contract.

Reformation or termination of the contract also was not justified
by the fact that Repro continued to collect annual storage fees
without revealing the existence of the destruction clause in the
agreement and its failure to destroy the specimens. The Speranzas
might have legal justification to argue for a breach of the contract
but the breach would not create in Mark’s estate the right to an
ownership interest in the specimens. In sum, the specimens were
not assets of the estate over which the Speranzas could claim
possession.

EXCERPTS FROM THE COURT’S OPINION (Judge Saxe):
“[I]mplicit in plaintiffs’ presentation is the suggestion that the
balance of the equities weighs in their favor. However, although
plaintiffs’ plight elicits sympathy, we can find no legal basis for
allowing the ultimate relief plaintiffs seek, and there are substantial
grounds upon which it must be denied. Although as between the
parties, defendant will not be harmed if plaintiffs prevail, other
broader interests preclude giving plaintiffs possession of the
specimens for purposes of engendering Mark’s biological child, their
grandchild, with the sperm he left behind.

“Plaintiffs assert that Mark’s purpose in storing the sperm was to
assure his ability to have a child. The contract, however, is not that
vague. It represents a determined choice that the sperm should be
available to him so he could protect his ability to procreate if he
survived. It does not protect any possibility that his genetic or
biological issue could be created after his death; indeed, the directive
that his semen be destroyed in the event of his death precludes such
a possibility. Since the document conveys a clear intent that the
specimens be destroyed upon Mark’s death, which intent is not
contrary to the asserted intent to assure his ability to have a child
while he was alive, it cannot be said that the instrument contains an
erroneous expression of the intention of the parties. Accordingly,
nothing in plaintiffs’ submissions would justify reforming the
contract so as to permit them to fulfill their wish after his death,
contrary to his express wishes.

“At this point, the proposed use of Mark’s semen would
fundamentally violate 10 NYCRR 52-8.6(g), which requires that a
semen donor be ‘fully evaluated and tested’ prior to the use of his
semen ‘by a specific recipient, other than his current or active
regular sexual partner.’ Since the purpose of this statute is to protect
the surrogate mother, and thereby the general public, from disease,

Parents Could Not Use Deceased Son’s Sperm to Conceive Grandchild
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we cannot countenance avoidance of the regulations’ dictates, even though we recognize the joy that ignoring those regulations could
bring to plaintiffs.

“We reject plaintiffs’ suggestion that the section should not apply because it was never intended to apply to a situation like this, where
the depositor is deceased and thus cannot be tested. The Legislature and the Department of Public Health put into place protections
against the spread of serious infectious and potentially fatal diseases. If, for any reason, these protections cannot be complied with, the
law bars use of the sperm.”
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COMMENTS AND QUESTIONS

1. Who was Mark Speranza and was he a party to this action?

2. Who were the parties?

3. What were each of the parties try to achieve in the lawsuit?

4. How does New York law categorize the individual who make semen deposits in tissue banks?

The court based its decision on two theories. First, the decision was based on the enforcement of New York’s public health laws. The
regulation of reproductive tissue is important for the preservation of public health. In this case, that valued social policy comes into
conflict with the easily-understood desires of parents to have a grandchild. As this decision illustrates, courts give great deference to
statutes and regulations dealing with public health and the greater good. Since Mark was not tested as required by the public health
regulations, his sperm could not be used with a surrogate mother.

Second, the case also illustrates the nature of contract law and the reluctance of courts to rewrite agreements after the fact. The intent
of the son as specifically stated in the contract to have his sperm destroyed in the case of his death could not be overcome by the parents’
claim that he really didn’t mean to dispose of his own genetic material. He filled out the form apparently indicating his desire. The court
would not change the clear language of the contract.

Do you thin the court made the right decision? Do you sympathize with the parents? Should the parents have the “right” to use the
sperm to create a grandchild? At the time of this appeal, the parents were 68 and 64 year’s old. Would the age of the parents have been a
third justification for denying their request? Would the conception of this child be in the best interests of the child?

The Speranza’s thought the case should not have been dismissed before they had a chance to find out more information through
discovery and had fully developed scientific issues concerning the need for strict adherence to the health regulations. Assume that the
Speranzas could have eventually shown that tests now exist to determine whether semen samples contain disease and that the regulations
were out of date. Should a court consider overriding the health restrictions on “client-depositors” in this situation?

Repro could have destroyed the specimens as soon at it was notified of Mark’s death. Instead, it preserved the specimens in return for
the Speranzas’ payments of the annual storage fee, knowing that it had no legal right to do anything but destroy the specimens. Shouldn’t
the grandparents have an ownership interest in the sperm since they had been paying the annual fees to store it? Did Repro violate their
obligations in not destroying the sperm as required by the contract? Who is responsible for this litigation, the Speranzas or Repro? Does
Repro owe anything to the parents for putting them through this decade-long quest for a grandchild?

The parents were the executors of Mark’s estate. As such, shouldn’t they be precluded from arguing against Mark’s wishes to destroy
the sperm as stated in the contract? Don’t they have a conflict of interest? Were they selfishly placing their desires above Mark’s?

How should the law treat “posthumously conceived children”? If this child had been conceived, who would be the parents? For legal
purposes, would Mark be the father? Would the child have inheritance rights from Mark’s estate? Can you think of any other legal issues
that might arise with respect to a posthumously created child?


