
SUMMARY: Because the Guantanamo Bay, Cuba, facility is not
within territory under the control of the United States, Congress’
recent amendments to the habeas corpus statute stripping federal
courts of jurisdiction to hear claims by foreign nationals held as
enemy combatants is not unconstitutional. The United States Court
of Appeals for the District of Columbia Circuit decided Lakhdar v.
Bush on February 20, 2007.

BACKGROUND: Following the September 11, 2001, terrorist
attacks on New York City and Washington, D.C., the United States
imprisoned hundreds of foreign-national terror suspects at its Navy
base in Guantanamo Bay, a site it rents from Cuba. These prisoners
have been denied rights basic to the judicial process as it is applied
within the United States. Many have been detained without charges
filed against them, have been denied legal counsel, have not been
presented with evidence supporting their arrest or detention, have
not been allowed to confront witnesses against them or to offer
evidence or witnesses to demonstrate their innocence.

On the detainees’ behalf, lawyers and humanitarian groups filed
lawsuits against President Bush, under whose Executive authority
the prisoners have been detained. Represented by the U.S. Attorney
General’s Office, Bush argued that the federal courts lacked
jurisdiction to hear the detainees’ claims and that they therefore
must be dismissed. Numerous Guantanamo cases entered the
judicial system, and many were consolidated (combined for
simultaneous review because the underlying claims and facts were
similar). These cases reached the U.S. Supreme Court twice. In a
2004 case, the Supreme Court held that the habeas corpus statute
(which allows the incarcerated to challenge the legality of their
detention) applied to aliens at Guantanamo. Courts did not have
jurisdiction over the detainees themselves, the Court ruled, but did
have it over their U.S. citizen custodians. This was sufficient
jurisdiction for a court to entertain their claims. The Supreme Court
remanded that case to the D.C. Circuit (the court here) and it
remanded the case to the district court.

Congress revised habeas corpus law with the Detainees Treatment
Act of 2005 (DTA) to limit jurisdiction over detainees’ claims to
military tribunals and exclude them from the court system. The
Supreme Court then decided another case in 2006. It ruled that
Congress’s new revisions in the DTA did not remove federal court
jurisdiction for claims pending at the time that act was passed.
Congress again revised the law. The new revisions made clear that
the provisions removing federal court jurisdiction “shall apply to all
cases, without exception, pending on or after the date of the
enactment of this Act which relate to any aspect of the detention,
transfer, treatment, trial or conditions of detention of an alien
detained by the United States since September 11, 2001.”

The U.S. Court of Appeals for the District of Columbia Circuit
was left to interpret these consolidated cases appealed from the
district court and remanded by the Supreme Court.

ANALYSIS: Two questions confronted the D.C. Circuit. Did
Congress’ most recent amendments to U.S. habeas corpus law

remove federal court jurisdiction over claims filed by the
Guantanamo detainees? If so, did Congress violate the Constitution
in removing the habeas remedy?

In this case the Guantanamo detainees argued that Congress’
most recent amendments did not apply to their pending claims for
habeas corpus relief. They challenged the precise wording Congress
used in the statute. The court found this attack unpersuasive. When
Congress amended the law to apply to “all cases” relating to
detention, it included all habeas cases. Habeas claims were a subset
of all cases, not a special type Congress had meant to exclude from
the habeas statute it was amending.

The detainees also argued that even if the amendments were
meant to apply to them, they were unconstitutional. Habeas was not
a personal right, like free speech, but a limitation on Congress’
power. The Supreme Court had already held that the habeas power
granted courts the ability to reach the detainees’ custodians. The
effect of that holding was to recognize the habeas corpus right in
this detention situation. Unless it provided a comparable form of
relief from unlawful detention, Congress’s effort to remove habeas
was unconstitutional. Review by military tribunals was not adequate
because they are part of the Executive, the branch detaining them.

A majority of the D.C. Circuit disagreed with the detainees.
Because they were being held in Guantanamo Bay, land the U.S. did
not control but rented from Cuba, they had no right to the habeas
remedy. Congress’ amendments to the habeas statute
unambiguously removed federal court jurisdiction to hear their
claims and without any other basis on which to make them, these
detainees on Cuban land had no access to U.S. courts. Their only
redress for their detention was through military tribunals.

One judge dissented. He agreed with the claim that the habeas
corpus clause limited Congress’ power to remove access to the
courts. While the majority had mocked this point, saying that all
constitutional rights were limitations on Congress’ power, the
dissent distinguished habeas. It was a right more like the Commerce
Clause, another limitation on governmental power that could not be
claimed by an individual. The dissent opined that because the
Supreme Court had recognized the detainees’ right to habeas,
Congress couldn’t remove it by amending the statute.

EXCERPTS FROM THE MAJORITY OPINION (By Judge
Randolph): “[T]he Suspension Clause of the Constitution...states
that ‘The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the public
Safety may require it.’ The Supreme Court has stated [that] the
Suspension Clause protects the writ ‘as it existed in 1789,’ when the
first Judiciary Act created the federal courts and granted jurisdiction
to issue writs of habeas corpus.

“[What the Supreme Court wrote in a 1950 case] ends any doubt
about the scope of common law habeas. ‘We are cited to no instance
where a court, in this or any other country where the writ is known,
has issued it on behalf of an alien enemy who, at no relevant time
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and in no stage of his captivity, has been within its territorial
jurisdiction. Nothing in the text of the Constitution extends such a
right, nor does anything in our statutes.’

“We are aware of no case prior to 1789 going the detainees’ way,
and we are convinced that the writ in 1789 would not have been
available to aliens held at an overseas military base leased from a
foreign government.... Precedent in this court and the Supreme Court
holds that the Constitution does not confer rights on aliens without
property or presence within the United States.... The Supreme Court
[has] rejected the proposition ‘that the Fifth Amendment confers
rights upon all persons, whatever their nationality, wherever they are
located and whatever their offenses.... If the Fifth Amendment
confers its rights on all the world . . . [it] would mean that during
military occupation irreconcilable enemy elements [and] guerrilla
fighters could require the American Judiciary to assure them freedoms
of speech, press, and assembly as in the First Amendment, right to
bear arms as in the Second, security against ‘unreasonable’ searches
and seizures as in the Fourth, as well as rights to jury trial as in the
Fifth and Sixth Amendments.”

EXCERPTS FROM THE DISSENT (By Judge Rogers): “The
court appears to believe that the Suspension Clause is just like the
constitutional amendments that form the Bill of Rights.... However,
individual rights are merely a subset of those matters that constrain
the legislature. These two sets cannot be understood as coextensive
unless the court is prepared to recognize such awkward individual
rights as Commerce Clause rights or the personal right not to have a

bill raising revenue that originates in the Senate [in violation of the
Ineligibility Clause].

“Suspension has been an exceedingly rare event in the history of
the United States. On only four occasions has Congress seen fit to
suspend the writ.... Each suspension has made specific reference to a
state of ‘Rebellion’ or ‘Invasion’ and each suspension was limited to
the duration of that necessity. In 1863, recognizing ‘the present
rebellion,’ Congress authorized President Lincoln during the Civil
War . . . to suspend the writ of habeas corpus.’... In the Ku Klux Klan
Act of 1871, Congress agreed to authorize suspension whenever ‘the
unlawful combinations named [in the statute] shall be organized and
armed, and so numerous and powerful as to be able... to either
overthrow or set at defiance the constituted authorities of such
State’... Suspension was also authorized ‘when in cases of rebellion,
insurrection, or invasion the public safety may require it’ in two
territories of the United States: the Philippines and Hawaii.

“[T]he process that is due inheres in the nature of the writ and the
inquiry it entails. The [Supreme Court held that federal court
jurisdiction] is permitted for habeas petitions filed by detainees at
Guantanamo, and this result is undisturbed because the [current
amendments are] void. So long as the Executive can convince an
independent Article III habeas judge that it has not acted unlawfully,
it may continue to detain those alien enemy combatants who pose a
continuing threat during the active engagement of the United States
in the war on terror. But it must make that showing and the detainees
must be allowed a meaningful opportunity to respond.”

2

COMMENTS & QUESTIONS
1. Who is detained at Guantanamo Bay?

2. Why are they being held there?

3. Are they U.S. citizens?

The term “habeas corpus” means “produce the body.” It is an ancient remedy in Anglo-American law through which a person who believes
he is unlawfully detained by the government may ask a court to order the government to produce the detainee and provide legal justification for
continuing to deny his freedom. It is a person’s right to challenge unlawful detention—an opportunity to get a neutral court to examine the
basis on which a person is incarcerated. It arises from legal abuses hundreds of years ago in which, for example, the king might order some vocal
critic to be incarcerated to shut him up or punish him. The English legal system recognized such practices as unjust and improper in a free
society. Habeas was the remedy. While the phrase, “produce the body,” makes it sound as though it applies to someone who is dead, instead it
means to produce the detainee, physically, rather than simply send a representative. Congress cannot suspend habeas relief unless it provides
another, comparable, remedy. The detainees argued that Congress was violating the Constitution by withholding this remedy and any fair
substitute. Review by a military tribunal, a branch of the Executive, was not comparable and was subject to bias.

President Bush argued that the federal courts do not have jurisdiction to entertain claims by the Guantanamo Bay prisoners, because
they are not U.S. citizens, they have never been present here, and Guantanamo belongs to Cuba and is not a territory of the United States.
A majority of the court agreed. The dissent said that the Supreme Court had found federal court jurisdiction over the detainees’ U.S.
holders. In addition, the habeas power in the Constitution limits Congressional power to deny court access to those claiming wrongful
detention. In short, the Constitution forbade Congress from making the law President Bush wished to use.

The Constitution says the writ of habeas corpus (writs were the ancient means by which some remedies would be sought before a court)
cannot be suspended except during

Rebellion or Invasion. Does that apply to the detainees in this case? Does habeas sound like a limit on Congress, or a personal right?
May any (other) personal liberty in the Constitution, like free speech or freedom to worship, be suspended during rebellion or invasion?
Are these powers different in their value to government security from habeas? Are they more or less powerful in hostile hands?

If the people detaining the prisoners are themselves U.S. citizens on a U.S. Navy base, do you think the Founders would intend for their
behavior not to be governed by the Constitution? Would U.S. citizens have a right to habeas at Guantanamo? If the U.S. can do on rented
property what it cannot do within the U.S., is it not deliberately evading the Constitution? Is that what the Founders would have wanted?
Is it fair? Would Cubans be subject to the habeas clause if they were the detaining party?

How does Guantanamo Bay make the U.S. look to the international community? Is that a constitutional matter? What would be the
position of the U.S. government if its citizens were being held in a foreign country with no charges filed against them, without any
counsel, without any opportunity to contest their detention?
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SUMMARY: Washington, D.C.’s, laws restricting gun
ownership violated the Second Amendment. The United States
Court of appeals for the District of Columbia Circuit decided Parker
vs. District of Columbia on March 9, 2007.

BACKGROUND: Shelly Parker and five other residents of
Washington, D.C., sued the District of Columbia, alleging that its
gun laws violated the Second Amendment. They challenged laws
that generally prohibit the registration of handguns except by
retired district police officers; prohibit carrying a pistol without a
license to the extent that that law would ban moving a gun from
room to room in one’s own house; and require all firearms to be
kept unloaded and disassembled, or bound by a trigger lock or other
disabling device.

The district court dismissed their case, ruling that the Second
Amendment protected firearms possession only for militia service,
such as with the National Guard. The plaintiffs (now “appellants”)
appealed to the District of Columbia Circuit Court.

ANALYSIS: The Second Amendment to the Constitution reads,
“A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms shall not be
infringed.” Exactly what the Founders meant by this curious
collection of words has been the subject of argument for
generations. People who own guns or recognize their value for
hunting, recreational shooting, or as a means of deterring violent
criminals, argue that the amendment protects their right to own
and use guns. Those who oppose the widespread proliferation of
firearms take the opposite position, reading the amendment to
protect only gun use in the militia, which they analogize to the
National Guard.

To defend their respective interpretations, the two camps stress
different portions of the amendment. The “pro-gun” camp argue
that the last phrase validates their position: “the right of the people
to keep and bear Arms shall not be infringed.” “Anti-gun” advocates
counter that that phrase is subservient: it can be understood only
when viewed through the lens of the preceding language, which
limits gun ownership to situations involving the security of the
State—in other words, military-type uses. The court characterizes
these two positions as the “individual rights theory,” under which
each person has the right to own a gun for his own purposes, and
the “collective rights theory,” which authorizes bearing guns only
to defend the country.

The D.C. Circuit took a broader view. The Constitution was not
a carelessly drawn document, but the product of intense debate and
reflection by the finest minds of the day. If words within it are
confusing, it is the result more of time and changing conventions
than the inadvertent inclusion of whole phrases with no
substantive meaning. The D.C. Circuit reasoned that neither part of
the amendment was subservient or meaningless. Instead, key words
in each phrase made clear its overall purpose. “The State” in the
first portion of the amendment could not be understood separate
from “the people” in the second. In evaluating what the Founders
meant by “the people,” the court considered that phrase as used
throughout the Constitution. The court reasoned that the right to
bear arms was not merely a collective one, but like other
constitutional protections in the Bill of Rights, a guarantee enjoyed
by each individual as well.

To determine the nature, extent—and duty—of gun ownership

during this period, the court looked at the Militia Act of 1792. This
act was passed by the Second Congress, many members of whom,
the court noted, were members of the First Congress and
participants in the passage of the Bill of Rights. The court reasoned
that expectations of civilians who could be called to militia duty
under this law accurately represented the views the Founders held
with respect to gun ownership when they passed the Second
Amendment. From this analysis, as well as from other
contemporaneous sources, the court determined that members of
the public owned rifles and pistols during this period. They used
them for hunting and self-defense in their private lives and were
required to possess certain guns when called to service in the
militia. The government would supply some of these guns, but
militia members would use their own weapons too, depending on
the circumstances. The D.C. Circuit found no effort or intention by
the drafters of these documents to prohibit the public from owning
guns. Thus, the Second Amendment could not rightly be seen as a
sweeping limitation on gun ownership to circumstances equating in
modern times to National Guard service.

Both sides attempted to use one of the few cases in which the
Supreme Court has addressed the Second Amendment to support
their views. In the 1939 case, United States v. Miller, the Court held
that the Second Amendment did not protect the right to own a
sawed-off shotgun. It reasoned that this was not a gun that would
typically be used for militia service. The anti-gun camp says that
that holding supports their view that the Second Amendment
applies to collective gun use. Gun-rights advocates say, no; any gun
that could be used in the military, that is most every conventional
rifle and pistol, is protected for militia and private use. The D.C.
Circuit held that the typical handguns and shotgun that the
residents sought to use in this case were firearms commonly owned
and used by the public and therefore were within the Second
Amendment’s protection.

One judge dissented. She reasoned that the Second Amendment,
by its terms, applied to states. Because the District of Columbia was
not a state, but an artificial construction carved out to house the
federal government, it was not bound by the Second Amendment
and the district could make gun laws as restrictive as it wished.

EXCERPTS FROM THE MAJORITY OPINION (By Judge
Silberman): “To determine what interests this pre-existing right
protected, we look to the lawful, private purposes for which people
of the time owned and used arms. The correspondence and political
dialogue of the founding era indicate that arms were kept for lawful
use in self-defense and hunting. The pre-existing right to keep and
bear arms was premised on the commonplace assumption that
individuals would use them for these private purposes, in addition
to whatever militia service they would be obligated to perform for
the state. The premise that private arms would be used for self-
defense accords with (the famous English legal commentator)
Blackstone’s observation, which had influenced thinking in the
American colonies, that the people’s right to arms was auxiliary to
the natural right of self-preservation. The right of self-preservation,
in turn, was understood as the right to defend oneself against
attacks by lawless individuals, or, if absolutely necessary, to resist
and throw off a tyrannical government.

“That the Amendment’s civic purpose was placed in a preamble
makes perfect sense given the then-recent ratification controversy,
wherein Antifederalist opponents of the 1787 Constitution agitated

D. C.’s Handgun Restrictions Violate Second Amendment



April 2007

for greater assurance that the militia system would remain robust so
that standing armies, which were thought by many at the time to
be the bane of liberty, would not be necessary. The Federalists who
dominated the First Congress offered the Second Amendment’s
preamble to palliate Antifederalist concerns about the continued
existence of the popular militia. But neither the Federalists nor the
Antifederalists thought the federal government had the power to
disarm the people. This is evident from the ratification debates,
where the Federalists relied on the existence of an armed populace
to deflect Antifederalist criticism that a strong federal government
would lead to oppression and tyranny. Antifederalists
acknowledged the argument, but insisted that an armed populace
was not enough, and that the existence of a popular militia should
also be guaranteed.”

The modern handgun—and for that matter the rifle and long-
barreled shotgun—is undoubtedly quite improved over its colonial-
era predecessor, but it is, after all, a lineal descendant of that
founding-era weapon, and it passes Miller’s standards. Pistols
certainly bear “some reasonable relationship to the preservation or
efficiency of a well regulated militia.” They are also in “common
use” today, and probably far more so than in 1789.

EXCERPTS FROM THE DISSENT (By Judge Henderson):
“In United States v. Miller, the only twentieth-century United
States Supreme Court decision that analyzes the scope of the
Second Amendment... [the Court ruled], ‘In the absence of any

evidence tending to show that possession or use of a ‘shotgun
having a barrel of less than eighteen inches in length’ at this time
has some reasonable relationship to the preservation or efficiency
of a well regulated militia, we cannot say that the Second
Amendment guarantees the right to keep and bear such an
instrument.

“The Second Amendment’s ‘character and aim’ does not require
that we treat the District as a State. The Amendment was drafted in
response to the perceived threat to the ‘free[dom]’ of the ‘State[s]’
posed by a national standing army controlled by the federal
government. In Miller, the Supreme Court explained that ‘[t]he
sentiment of the time [of the Amendment’s drafting] strongly
disfavored standing armies; the common view was that adequate
defense of country and laws could be secured through the Militia’
composed of men who ‘were expected to appear bearing arms
supplied by themselves.’ Indeed, at the time of the Constitutional
Convention, ‘there was a widespread fear that a national standing
Army posed an intolerable threat to individual liberty and to the
sovereignty of the separate States.’ The Second Amendment, then,
‘aimed’ to secure a military balance of power between the States on
the one hand and the federal government on the other. Unlike the
States, the District had—and has—no need to protect itself from the
federal government because it is a federal entity created as the seat
of that government.”

4

COMMENTS & QUESTIONS
1. Who are the two sides in this dispute? What is that dispute?

2. What is the collective rights theory? What is the individual rights theory?

3. What did the dissent say about the District of Columbia, as compared with various states?

The Founders, who in colonial times resented mistreatment at the hands of British soldiers, were skeptical of a standing army. Such a
tool, they feared, could be easily used by an oppressive government to infringe freedoms and quell dissent. During the debates that preceded
the Constitutional Convention, the Federalist camp advocated for a strong federal government. Anti-federalists wanted to limit the federal
government’s power. Both camps, however, were reluctant to grant that government a standing army.

The alternative was a militia—a fighting force comprised of an armed citizenry that could be called to action when needed, but did not
exist as an armed force under government control during tranquil times. Both the majority and the dissent recognized this aspect of the
Second Amendment. The majority believed that the effectiveness and even the viability of this force relied upon an armed populace, that is,
citizens who owned and used guns in their daily lives. The Second Amendment therefore recognized and drew on this fact; it did not
attempt to limit gun ownership, which would undercut this purpose. The dissenting judge disagreed. In her view, the tie to military service
was unambiguous and could not be downplayed. Moreover, since the amendment addressed “a free State,” it did not apply to the seat of the
federal government, the District of Columbia.

Times have changed since the Second Amendment was passed. We do have a standing army and civilians shoot one another and
perpetrate crimes with the many guns in circulation. Do guns still serve the Founders’ purpose? If not, what should courts do?

Is a bounty of firearms in the nation positive or negative for society?

The Supreme Court said a sawed-off shotgun was not protected by the Amendment because it was not a military-type weapon. Was the
Court saying that only military weapons are protected? Does this mean people can own an M16 but not a .22? Is an assault weapons ban
legal under the amendment?

Is gun ownership of constitutional dimension? Does the populace need guns now? Should we ban all of them? Can we ban only some of
them? Is it possible to eliminate all guns? Should a practical question like that matter in forming laws?
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SUMMARY: A former employer was not liable in a defamation
action where there was no evidence to support the ex-employee’s
claim that her former employer had criticized her in a job reference
and gave her a bad job reference out of malice. The Rhode Island
Supreme Court decided Kevorkian v. Glass on January 22, 2007.

BACKGROUND: Paula Kevorkian, a licensed practical nurse,
got a job at Pawtuxet Village Nursing and Rehabilitation Center in
1989. In 1994, her boss, Judith Glass, suspended Kevorkian for three
days. She told Kevorkian the suspension was for failure to dispense
necessary medications to patients. Kevorkian disputed Glass’s
assertion. She did not want to continue working under the shadow
of such allegations, however, so she resigned.

Kevorkian got work at other nursing homes during the next two
years. She then contacted Mercury Medical, a placement agency for
nurses. Mercury asked Kevorkian if Pawtuxet Village could supply
them with a reference regarding her employment there. Kevorkian
agreed and Mercury faxed Glass the referral form. Glass answered
three questions on the form. She checked the box for “very good”
concerning Kevorkian’s appearance. She answered “no” to the
question of whether she would rehire Kevorkian. Then, as her reason
for not rehiring her, Glass wrote “unacceptable work practice habits.”

Mercury secured interviews for Kevorkian with several
employers. When none offered her a job, Kevorkian began to
suspect that Glass had said negative things about her in the referral
form. When she learned that that was the case, she sued Glass for
defamation. Glass moved to dismiss the case, arguing that her
words regarding Kevorkian’s performance could not constitute libel
(written defamation); she argued in the alternative that even if they
could be so characterized, Glass had a “privilege” under a Rhode
Island law to make a frank statement about a former employee. The
court granted the motion and Kevorkian appealed.

ANALYSIS: Rhode Island law protects employers who provide
fair and unbiased information about a current or former employee’s
job performance. This protection or “privilege” against suit does not
apply, however, if the employer discloses negative information for a
malicious purpose. Kevorkian argued that Glass’ statement was
defamatory and therefore was not privileged. If it was not privileged,
Kevorkian argued, she had a right to take her case to trial.

The trial court had treated Glass’ motion to dismiss the case as a
motion for summary judgment. Because trials are costly, time
consuming, and because it’s hard to predict what a jury will do,
defendants will often try to get a case against them dismissed before
the trial stage. Summary judgment is a decision before trial made by
the trial judge. Summary judgment is appropriate only when there
are no issues of material fact—that is, when both parties agree to
the facts on which the dispute turns—and one side is entitled to
judgment under established law on the basis of those facts. If any
critical facts are in dispute, summary judgment is inappropriate.
Fact-finding is a role for the jury, not a judge. Jurors decide which
side is telling the truth or which version of events is true.

Kevorkian argued that summary judgment was not appropriate
here because she and Glass disagreed over whether Glass’s words
were made with malice. Ordinarily, such a disagreement would be
enough to render summary judgment inappropriate. But the trial
judge wanted to know what facts—or any one fact—supported
Kevorkian’s claim that Glass had written those words out of malice.
The trial judge asked Kevorkian’s lawyer for the facts supporting the
malice claim. Her lawyer didn’t provide any. The trial judge asked

again later in the hearing for any fact Kevorkian could present at
trial to show Glass made her referral statement with malice. Again,
her lawyer failed to provide any. He mentioned deposition
transcripts (written witness accounts) and the pleadings
(Kevorkian’s “complaint,” the filing of which initiates a lawsuit),
but he didn’t give one fact showing malice. Finally, before the
summary judgment hearing was complete, the judge asked a third
time what Kevorkian planned to show in order to prove malice and
overcome Glass’s claim of privilege. As before, Kevorkian’s lawyer
had no fact to offer, but instead made references to some cases
examining the privilege statute.

Because the plaintiff offered no fact tending to show that Glass
had made the disputed comment on the job referral out of malice,
the Rhode Island Supreme Court concluded that the trial judge had
properly granted summary judgment. It therefore affirmed the
decision dismissing Kevorkian’s defamation suit.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Randolph): “[T]he critical issues in this case are whether
defendant enjoyed a qualified privilege...to make the allegedly
defamatory statement and, if so, whether plaintiff pointed to
anything tangible that would create a genuine issue regarding
whether the privilege was abrogated by the conduct of the
defendant.

“Generally, under the judicially created doctrine of qualified
privilege, ‘[a] qualified privilege exists if the publisher makes the
statements in good faith and ‘reasonably believes that he has a
legal, moral or social duty to speak out, or that to speak out is
necessary to protect either his own interests, or those of third
person[s], or certain interests of the public.’

“Here, the motion justice found that defendant’s statement that
plaintiff had ‘unacceptable work practice habits’ clearly was covered
by the [privilege statute]. We agree. The defendant is a former
supervisor of plaintiff who, at the request of both plaintiff and a
placement agency (Mercury Medical), provided information about
plaintiff’s work performance while she was employed at Pawtuxet
Village. Clearly, when she received an inquiry about Kevorkian from
a prospective employer, Glass had a qualified privilege...to reveal
her dissatisfaction with plaintiff’s work...at Pawtuxet Village.
Thus...a presumption of good faith attached to defendant’s
publication and the burden of rebutting that presumption shifted
to plaintiff.

“At the summary judgment hearing, plaintiff argued that
defendant’s statement was made for a malicious purpose, thereby
removing it from the scope of the privilege.... However, we
conclude that plaintiff did not meet [her burden of] directing the
court to specific facts that raise a genuine issue about whether
defendant made the publication for a malicious purpose. The
plaintiff argues that the issue of whether a qualified privilege is
abrogated by the malicious intentions of the publisher of a
defamatory statement presents a question of fact to be resolved by
the fact-finder at trial, and not by the judge on a motion for
summary judgment. In our opinion, plaintiff misstates the
summary judgment standard.

“Although, it is true that, ‘[w]hether ill will or spite is the
incentive for a publication is a fact question and is ordinarily for
the fact-finder to decide,’ to overcome a motion for summary
judgment based on a qualified privilege, a plaintiff must point to
some specific facts in the record that raise a genuine issue relative to

5
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the existence of such ill will. Indeed, it is axiomatic that a party
opposing a motion for summary judgment ‘will not be allowed to
rely upon mere allegations or denials in [the] pleadings. Rather, by
affidavits or otherwise [the opposing party has] an affirmative duty
to set forth specific facts showing that there is a genuine issue of
material fact.’

“We are aware that...when a decision depends upon a person’s
state of mind, as it does here, summary judgment is appropriate in
only the most unusual cases. ‘This is so simply because in such
cases it is difficult to meet the requirement of the rule that the
moving party demonstrate the absence of a genuine issue of fact.’
But...as long as there has been ample opportunity for discovery,
summary judgment is warranted in those situations in which the
party opposing the motion cannot point to any facts at all that raise
a genuine issue with respect to the moving party’s state of mind:

“‘A court should be cautious in granting a motion for summary

judgment where state of mind is involved, or where the facts are
peculiarly in the knowledge of the moving party, and should be
sure that the party opposing the motion has had a fair opportunity
to use the discovery process to probe his opponent’s mental state
and to examine the facts his opponent has at hand. But if, after
such an opportunity, the opposing party cannot point to anything
tangible which will create a genuine issue of material fact, the
motion should be granted.’

“After a careful review of the record, we agree with the motion
justice that plaintiff has pointed to no facts that, taken together
with the other papers in the case, show that defendant’s publication
of the defamatory remark was motivated by malice toward plaintiff.
On no less than three occasions, the motion justice asked plaintiff’s
counsel to point to some facts in the record demonstrating ill will
on the part of defendant to rebut the presumption of [privilege].
The plaintiff failed to do so on each occasion.”

6

COMMENTS & QUESTIONS
1. What happened between Paula Kevorkian and Judith Glass?

2. Did Glass fire Kevorkian?

3. How did the issue between Kevorkian and Glass come to light?

Judges make legal rulings. Juries find facts. Unless there are obvious factual disputes in a case—e.g., the plaintiff says the defendant
swerved into her driveway and hit her with the car, whereas the defendant says the plaintiff ran into the street without looking—parties
will often try to get rid of a lawsuit before facing the cost and expense of trial. A motion for summary judgment is a common means of
doing so. This longstanding pretrial remedy may be granted if there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law. A material fact means one central to the dispute. Whether a defendant stole money from his employer by
deliberately falsifying records, or made an honest mistake with financial software he was inexperienced in using, would be a material fact
question. Whether he was wearing leather shoes or sneakers, in that dispute, would not be.

Kevorkian argued that malice is a state of mind, a hard-to-ascertain fact best left to the jury. But Glass’s attorney demanded to know the
basis for the malice claim: what, exactly, was malicious in Glass saying she would not rehire Kevorkian after an incident where she believed
the latter was not giving patients their required medicines? Kevorkian’s attorney offered no fact in return. Sample facts that might show
malice could be that the man Glass was seeing left her for Kevorkian and Glass had vowed to get even. Or a statement by some witness that
Glass had said, “that Kevorkian thinks she’s something special. I’m going to put her in her place.” But Kevorkian’s attorney had no such
evidence. He simply implied that Glass had said she would not rehire Kevorkian out of spite instead of for failure to dispense medicines.
This bare insinuation, without any proof to support it, was not enough to show a real fact dispute, so the judge granted summary judgment
because Glass was protected by Rhode Island law in making a fair appraisal of a past employee.

If you were Kevorkian’s attorney, what would you be searching for to support her lawsuit--what types of evidence or statements? Do you
think it is possible that Glass did bear Kevorkian some malice? If so, do you think Kevorkian’s attorney might have been able to
demonstrate that in cross examining her at trial? If so, does dismissing the case before trial sound fair to you? Cross examination by an
aggressive attorney is unpleasant and can put a person on the defensive and make her seem unsympathetic or angry or as though she has
something to hide. Could this have been the reason the judge granted summary judgment? If so, is that fair? What if this is the only way to
bring out a party’s true personality?

Was summary judgment appropriate in this case? If juries can be misled or manipulated, should we still use them? Why not try every
case before a judge and forget juries and the risk of so-called “runaway verdicts?”

The subject of this lawsuit is a bad job reference. Often, employers have a policy of not giving any reference, good or bad, because they
are worried about liability in a lawsuit just like this. Not all states have statutes that protect them from potential lawsuits like Rhode Island.
Do you think employers should be free to give honest job references without fear of lawsuits?
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SUMMARY: The prosecution could use conversations

intercepted from a criminal defendant’s cell phone, even though the

phone was outside the territorial jurisdiction of the court that

authorized the interception when the government’s listening post

was within the court’s jurisdiction. The United States Court of

Appeals for the Ninth Circuit decided United States v. Luong on

December 26, 2007.

BACKGROUND: FBI Special Agent Carol Lee was investigating

suspected criminal activity involving John That Luong and several

associates. She believed Luong was involved with robbing computer

companies and in trafficking heroin. Yet her efforts on the street had

failed to reveal the extent of these activities and the network of

associates involved. She wanted to tap Luong’s phone to secure this

additional evidence.

She approached a judge for the Northern District of California

federal court and requested authorization to tap Luong’s phone. She

supported her request with a 72-page affidavit documenting the

evidence she had acquired so far, as well as the additional evidence

she hoped a “wiretap” would uncover. She said, if authorized, the

intercepted communications would first be heard in the Northern

District of California and that interception would automatically take

place in San Francisco, California, within that district, regardless of

where the calls were placed to or from. The judge authorized the

wiretap and Lee recorded Luong’s conversations.

But Luong made those calls from the Eastern District of

California. The area code for his phone was within that court’s

territorial jurisdiction. Likewise, this is where his billing address and

the mobile service provider were located.

Lee recorded Luong’s calls at the Northern District facility and

used that evidence in court. At trial, Luong and his associates were

convicted of robbery and drug trafficking. They appealed.

ANALYSIS: Federal law empowers a judge to authorize the

“interception of wire, oral, or electronic communications within the

territorial jurisdiction of the court in which the judge is sitting.”

Luong argued that because his calls originated in the Eastern

District, the Northern District judge had no power to authorize their

interception. He dialed and spoke in the Eastern District. This was

therefore the site of the calls under the wiretap statute. The

government countered that the interceptions occurred where the

calls were recorded—in San Francisco, within the Northern District

of California. Thus, the interception was valid.

The Ninth Circuit looked to other federal circuits that had

addressed this question. It agreed with those courts that had held

that the “location” of the wiretap could be either of two physical

places: at the site of the device into which the communication was

made and from which it was diverted to federal agents; and the place

where the agents recorded the tapped communications. The

Northern District court authorized a telephone intercept.

Government agents acting on the authorization captured and

recorded the communications within the Northern District court’s

jurisdiction. The Ninth Circuit thus ruled that that court had the

power to authorize the tap. What the court authorized was the

interception of a communication. At least under one accepted

approach, that communication was intercepted within the Northern

District of California.

EXCERPTS FROM THE COURT’S OPINION (By Judge
Canby): “The appellants argue that interception occurs only where

the telephone is based or located, and not where the government

sets up a listening post where it is first able to hear the intercepted

conversation. The issue, therefore, is clearly drawn: What constitutes

“interception” within the meaning of [the wiretap statute]?

“A separate statutory section defines ‘intercept[ion]’ as ‘the aural

or other acquisition of the contents of any wire, electronic, or oral

communication through the use of any electronic, mechanical, or

other device.’ This definition does not state where an interception

occurs or whether more than one interception point may exist for

jurisdictional purposes.

“The most reasonable interpretation of the statutory definition of

interception is that an interception occurs where the tapped phone

is located and where law enforcement officers first overhear the call.

We join at least three of our sister circuits in so holding. As the

Second Circuit reasoned: ‘It seems clear that when the contents of a

wire communication are captured or redirected in any way, an

interception occurs at that time. Such an interception plainly occurs

at or near the situs of the telephone itself, for the contents of the

conversation . . . are transmitted in one additional direction.

Redirection presupposes interception. . . . Nonetheless, since the

definition of interception includes the ‘aural’ acquisition of the

contents of the communication, the interception must also be

considered to occur at the place where the redirected contents are

first heard.

“The district court accordingly had jurisdiction to authorize the

wiretap of Luong’s mobile telephone despite the phone’s Eastern

District area code. Agent Lee’s affidavit explained that all of the

intercepted conversations would ‘first be heard’ at a listening post

‘in San Francisco, California, regardless of where the telephone calls

are placed to or from.’ The FBI’s listening post in San Francisco,

California, was within the territorial jurisdiction of California’s

Northern District. The calls were therefore intercepted within the

jurisdiction of the judge of the Northern District of California who

authorized the wiretap.”
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COMMENTS & QUESTIONS
1. What crimes was Luong suspected of committing?

2. Who is Carol Lee? Did she have all the evidence against Luong that she wanted?

3. What did she ask of the Northern District court?

Courts can act only within their jurisdiction, so they do not intrude on the rulings of other courts or attempt to impose burdens on
people in far-off places. The federal statute at issue in this case allows courts to authorize wiretaps within their jurisdiction. But where is the
tap on a phone that broadcasts through the air rather than over lines located? It would be unworkable if the only tap the agents could use
had to be placed, physically, within the suspect’s telephone. Instead, the interception in this case grabbed the signal after it left Luong’s
phone.

Luong characterized his phone calls as leaving his cell phone through two channels—one, traveling to the person he called; the other
directed to the FBI’s recording devices. Because the FBI intercepted the signal as it left the phone in the Eastern District, it had to be
authorized there and could not be granted from another jurisdiction. But the Ninth Circuit accepted the alternative perception—that the
message was intercepted at the place where it was recorded. Since that was within the authorizing district, the tap was legal.

Under this ruling, can government agents tap a cell phone in any jurisdiction as long as they record it there, regardless of where the
calls take place? Can the government simply set up a large interception center in a jurisdiction with the most permissive judges and record
all conversations in the U.S. from that spot?

Wiretapping is sometimes called electronic eavesdropping. To eavesdrop on a spoken conversation not over the phone a person must be
within hearing distance of the speaker. The speaker is the site of the interception. Cell phones allow us to talk with the other side of the
world. When we do this, where is the conversation located? If Luong was never in the Northern District, and no one he called was there,
did the conversation occur there? If not, how can that location fairly represent the point of eavesdropping?

Criminals are often recorded by an undercover agent or informant “wearing a wire,” which broadcasts their conversation to a nearby
recording device. In many jurisdictions, these recordings are not illegal because each person bears the risk that the person he speaks to
directly may betray the subject matter of their conversation. Under this ruling, do we all bear the risk that any call we make may be
recorded anywhere the signal carries? Can any such recording, regardless of location, be used against us in a criminal trial?

Is there any expectation of privacy in a cell phone call? Is there more or less of an expectation of privacy in a land-line phone call?
Given the extent of eavesdropping technology, is there any expectation of privacy anywhere?

Courtroom & Classroom is published monthly September through May (9 times each school year). Annual subscription cost -- $55.
To order, write Courtroom & Classroom, 1555 Edgcumbe Road, St. Paul, MN 55116-2304. Phone 651-690-5155. FAX 651-698-8394.
Or, visit our web site, www.courtroomclassroom.com.

For an INDEX and TABLE OF CONTENTS to back issues, or to purchase back issues, visit our web site, www.courtroomclassroom.com.
Please direct your e-mail inquiries to Publisher, John C. Smith. E-mail address: smith@courtroomclassroom.com.
Permission is granted to subscribers to reproduce this newsletter for use in their classroom

C U R R E N T L E G A L I S S U E S F O R S T U D E N T S

1555 Edgcumbe Road
St. Paul, MN 55116-2304

Recycled paper 15% post-consumer waste

© 2006-2007 JWS Development


